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5 7
1 PROCEEDIN G, weasw 1 Judge, I b!/e, is squarely on the Court's
wioow 2 THE COURT: This is V1300CR201080049, State |+»s=w 2 shoulders, and it's necessary for you to evaluate
weww 3 Versus James Arthur Ray. Mr. Ray is present with wnam 3 and make a decision.
4 his attorneys, Mr. Li, Mr. Kelly, Ms. Seifter and oo 4 That's pretty much our argument. We can
‘ 5 Ms. Do. The state's represented by Ms. Polk and wnem 5 respond to any specific inquiry from the Court or
anen 0 Mr. Hughes. This is the time set for oral argument azaw 6 counsel, Butl really don't have much more to add.
ueew 7 0N the motion for new trial. TV THE COURT: There has been rather extensive
nozwm 8 This is a late start. We had a wesw 8 briefing. And I've read the briefing. I have not
weaw 9 difficulty, a transport issue, on a postconviction weswe 9 read all of the attachments -- well, recently.
aeoamw 10 rehef matter, ended up doing 1t telephonically and weew 10 Many of them I've read because they were --
woam 11 caused considerable delay. auww 11 pleadings are referred to that have come up before,
oz 12 I do want to get an idea with regard to wsew 12 transcripts of various proceedings. But I have
woue 13 scheduling. 1 wanted to have another hour allowed wow 13 spent quite a bit of time on the pleadings on this
wosw 14 for this, wsom 14 motion already.
wioom 15 But, Counsel, where do things stand on s 15 MR. KELLY: And I ask you, Judge, to take not
woww 16 that? wnew 16 ONly to that brief statement that it's the
nwe 17 MR. KELLY: Judge, I'm not sure of the state's wasw 17 cumulative effect and the Court must determine
woaew 18 requirements in terms of time, but I believe ours wusw 18 whether or not it impacted the due-process rights
woswn 19 1S relatively brief. We did not request any oral wnuaw 19 Of Mr. Ray in receiving a fair trial. And 1
wesa 20 @argument or even specify a time. I know we, I wnwem 20  believe Ms. Seifter, who is the primary author of
wwown 21 believe, If I recall correctly, estimated 90 anmw 21 this pleading, points out that many of the Arizona
s 22 Minutes per side during an informal status wnom 22 Cases cited refer to one, single instance of
anoam 23 COnference, telephonic status conference, some weew 23 misconduct. She has cited or outlined 10 specific
wno 24 weeks ago. I believe that can perhaps be shortened |...w 24 instances of misconduct.
wman 25 depending upon the inquiry from the Superior Court | vwasw 25 I don't believe that that list is
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) §54-8522
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wwem 1 as to the defense. But -- wes 1 exhaustive. I would ask the Court to consider its
wiaowm 2 THE COURT: 90 minutes -- there is plenty of wesw 2 OWN recollection of the facts as presented during
wnen 3 time for that because we have the rest of the day anuwow 3 the course of this lengthy trial -- your own notes.
w4 NOW, wwewn 4 And I would submit, Judge, there are more or
iz 5 MR. KELLY: I don't see any time constraints wwew 5 greater than 10 instances of conduct which affected
a6 1S what I'm trying to say. I'm not sure what the wuww 6 Mr. Ray's ability to receive a fair trial. But we
wnaw 7 State needs. wwan 7 have identified 10 important areas.
anam 8 THE COURT: I'll ask, Ms. Polk. e 8 I also ask you, Judge, to consider the
oo 9 MS. POLK: Good morning, Your Honor. wuwww 9 reply. Because I think it's important to note that
wnww 10 Your Honor, I estimate about three hours for my w10 it's incumbent upon the State of Arizona to prove
ansew 11 @rgument. wunw 11 beyond a reasonable doubt that that misconduct did
raam 12 THE COURT: Okay. Then it's -- it will be wwaw 12 not influence the verdict. And that burden cannot
anem 13 very close, then. So we should get started. Let's wwsaw 13 be shifted to the defense, as alleged in the
wnawm 14 just -- we're going to divide the time equally. wusm 14 pleadings, the response, filed by the state. That
anaw 18 That's the issue. And right now we start at 1:00, wuwow 15 burden lies squarely on the shoulders of the State
w16 we have about four and a half hours total. wuaw 16 Of Arizona.
wioaw 17 MR. KELLY: Judge, I can begin this argument wism 17 And we've not heard an explanation or any
ween 18 by stating simply that I believe the issues are wus 18 type of assertion by the State of Arizona that, in
weanw 19 well framed in the pleadings. To me -- and wwswe 19 fact, these repeated instances outlined in the
e 20 Ms. Polk can correct me if I'm wrong -- I don't see wusaw 20 motion did not affect the verdict by the jury in
wesa 21 ISSUes regarding the law or the facts as to the wwew 21 this case. There was, my recollection, one
22 alleged error asserted by the defense. nwown 22 response in that regard. And it's on page 1. It's
iz 23 I believe that you have to consider the wsww 23 simply the conclusionary statement that the state
w24 cumulative effect of that information on my wsww 24 asserts did not affect the jury's verdict as there
v 25 Client’s right to a fair tnial. That decision, w25 was ample evidence of defendant's guilt.
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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9 11
wisaw 1 I would submit, Judgegat's inadequate wissw 1 appropnat#ither sanctioned or given the jury
w2 UNnder Arizona law; that, in fact, it's necessary wesa 2 instructions.
wsww 3 for the state to prove beyond a reasonable doubt a3 And the third error 1s an error that

4 that this misconduct did not affect the jury's anaw 4 occurred in the aggravation closing. And I filed a
‘: 5§ verdict. anew 5 pleading addressing that. And I believe that that
s O Again, Judge, I believe the issue is wesw 6 error is harmless error. Of those 31 incidents
wsaw I squarely on the Court that given your wnew [ that the defense has alleged are prosecutorial
wsem 8 INterpretation of the evidence as presented, the aws 8 misconduct, I believe that there are only three
w9 asserted misconduct by the State of Arizona -- and, wesaw 9 that are errors.
wssas 10 a@gain, in the response of the pleading, there seems wissan 10 The first is the late disclosure of the
wessae 11 to be explanations as to that misconduct. But weaw 11 Haddow email. The second was my comment during my
wwomw 12 there doesn't seem to be a great deal of weaan 12 closing argument during the guilt phase where I
e 13 disagreement that, in fact, it occurred. weaw 13 asked the jury to draw an impermissible inference
1soann 14 So given that, Judge, again, I believe wmow 14 from the audio clip of Kirby Brown that I had
wwow 185 it's squarely on the Court's shoulder to determine wwwm 15 played during the guilt phase.
weaw 16 whether or not that type of conduct affected wwmm 16 The third error was my playing of a
wenm 17 Mr. Ray's ability to receive a fair trial. My wemw 17 portion of an audio during the aggravation closing
wea 18  answer, for what it's worth -- and it's not worth wwa 18 that had not been admitted. As I told you, the
wesw 19 anything because I'm not making the decision. But v 19 state has readily admitted those three errors. And
wemm 20 My answer In that regard i1s absolutely it did. And wenw 20 two of those three errors were already addressed by
weswe 21 he did not receive a fair trial. And thus the weam 21 this court.
wesen 22 motion for a new trial must be granted. wionm 22 The remaining 28 incidents that the
resoan 23 I believe that's the decision for this weam 23 defense claims constitute prosecutorial misconduct
w24 court -- and, again, I believe it's been well weww 24 are not even errors, Your Honor, let alone
weowm 25  briefed, argued, referenced, to the factual record. weaw 25 prosecutorial misconduct. In fact, in this case
Mina G Hunt (928) 554-8522 Mina G. Hunt  (928) 554-8522
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weww 1 If you need supplementation, we have the entire weem 1 this court did an outstanding job addressing Issues
wean 2 record, and we'd be happy to provide that. weew 2 as they came up. The Court issued or read a number
niesoa 3 THE COURT: Thank you, Mr. Kelly. wea 3 Of cautionary instructions at the defense's
wiesa 4 Ms. Polk. wesan 4 request. In fact, I can only think of one instance
iesan B MS. POLK: Thank you, Your Honor. Thank you, wwmom 5 where the Court refused to read a cautionary
wwssn 6 Judge. wmow 6 instruction.
s 7 The state requests that this court deny wooam 7 The Court repeatedly warned the jury that
w8 the defendant's motion for a new trial. By my nee 8 lawyers' comments are not evidence. The Court
wwam 9 count, the defense has alleged 31 incidents that woww 9 ruled already on many of theissues that the
wnem 10 they claim are prosecutorial misconduct. In the wnow 10 defense claims in this pleading are error. For all
wrem 11 pleading that was filed, there were, I believe, 10 wowu 11 those reasons, Your Honor, I believe this motion
wnsam 12 categories. But within each of those 10 categories uwnmww 12 for mistrial should be denied.
wassaw 13 there were subcategories. And the pleading also nosm 13 I do appreciate the time the Court has
w14 incorporated by reference other pleadings they have woem 14 set aside for oral argument on this issue because
weew 156 filed. wmen 185 it 1S going to take a considerable amount of time
wwam 16 We've gone through all those categories. wos 16 for me to go through those 31 incidents. I
wieen 17 We've gone through those other pleadings and come wnsam 17 appreciate the fact that the Court has set aside
weoe 18 up with 31 separate incidents that the defense woww 18 the remainder of the day for me to make a full
wwum 19 claims are prosecutorial misconduct. Each of those wosw 19 record of these inadents.
nwen 20 31 Incidents we responded to in our response that wnew 20 I want to start, Your Honor, by providing
e 21 we filed with the Court. weaw 21 the legal framework that I believe Is the correct
22 Of those 31 incidents there are three wosew 22 framework for your review of the issues. And I
s 23 errors. And those three errors are errors that the wna 23 wWant to start by talking first about the relevant
ween 24 state has readily admitted. And two of those three wnsew 24 cases. I do agree that Rule 24.1(c) of the Rules
weam 28 errors this court has already addressed and nwns 25 Of Criminal Procedure includes prosecutorial
Mina G Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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13 15
wnem 1 Misconduct as a grounds upon Qlch the Court can wnsen A State versus Snyder case, which we
waew 2 grant a new trial. wnam 2 Clted In the response, provides that courts must
nzoww 3 We have reviewed many, many cases. And, |w»sw 3 consider the cautionary instructions and jury

4 as Your Honor knows, that the defense cited a lot wnaw 4 INStructions and must presume that jurors follow

5 of case. The state cited a Iot of cases. And in wnew 5 the Judge's instructions in determining whether or
s 6 reviewing all of those cases, it's interesting to wmaw 6 NOt conduct constitutes grounds for a new trial.
nnw 1 Note that the vast majority of those cases analyzed wnsw 7 And, again, I would remind the Court of the number
wnam 8 errors found to be prosecutorial misconduct, but wnsan 8 Of times that this court did give cautionary
w9 found them to be harmless. And the majority of wasen 9 iNstructions to the jury at the defendant's
wnaw 10 those cases are not cases where the Court granted a wuom 10 request.
waaw 11 new tnal. waom 11 Your Honor, I disagree with two things
s 12 Those cases set out a general framework wuown 12 that Mr. Kelly said. He said that the parties
wmem 13 for this court to analyze a motion for new trial wuow 13 agreed that there are no issues regarding the law
wnom 14 based on allegations of prosecutorial misconduct. wuuww 14 or the facts. I disagree with that. We have a
wanwe 18 And that analysis is, essentially, this: First, wanw 18 number of disagreements with the pleadings filed by
anaw 16 the Court must find actual misconduct. And the w16 the defense and what they set out as facts.
ansam 17 cases distinguish between misconduct as opposed to w17 And, secondly, I disagree also with the
wns 18 mere legal errors. That would be the State versus wuan 18 law. Mr. Kelly told you that the cases say that
wasw 19 Minnitt case and the State versus Aguilar. Both of w19 the state must prove beyond a reasonable doubt that
wzow 20 those cases we cited In our response. nwuz 20 the defendant did not suffer prejudice. And, in
azosmn 21 Second, if the Court finds that there was ws 21 fact, the State versus Hughes case, which is one of
wne 22 Misconduct as opposed to simply an error, the Court wuamw 22 the seminal cases in Arizona dealing with a new
w23 must find that it was intentional conduct which the wean 23 trial for prosecutorial misconduct, specifically
wnww 24 prosecutor knew to be improper and prejudicial and wuem 24 states the following: And the cite for this
uwniaw 25 which the prosecutor pursued for an improper nuew 25  Case -- and, again, it's cited in our response.

Mina G Hunt (928) 554-8522 Mina G Hunt (928) 554-8522
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wezaw 1 purpose with indifference to a significance wuse 1 The cite for the State versus Hughes case 1s 193
nusw 2 Tesulting danger of mistrial. wuss 2 Ariz. 72.
nomw 3 That's the standard set out in all the s 3 And at page 79 the court -- the Arizona
wzae 4 cases and specifically in State versus Morris, w4 Supreme Court wrote the following: To prevail on a
weaw 5 which we cited in our response. And then the cases wsom 5 Claim of prosecutorial misconduct, a defendant must
wnam 6 say that the Court shall ook to objective factors wsm 6 demonstrate that the prosecutor's misconduct so
wzam 7 to determine misconduct, including the prosecutor's nsww f iNfected the trial with unfairness as to make the
wzawm 8 €Xxplanation. And that's set out in the State wsww 8 resulting conviction a denial of due process.
wzem 9 versus Trani case, TPPPWIN * And our Arizona Supreme Court cites a
w10 Third, the Court must analyze the impact wsm 10 United States Supreme Court case for that quote.
wnsae 110N the jury. State versus Morris case states that wsu 11 And it's Donnelly versus de Christoforo.
wassw 12 to grant a new trial for prosecutorial misconduct, nosawm 12 So again, state versus Hughes, from the
wzsm 13 the Court must find, quote, a reasonable likelihood wssw 13 Arizona Supreme Court, is clear that to prevail on
wsom 14 that misconduct could have affected the jury's wsaa 14 @ claim of prosecutorial misconduct, a defendant
wnesm 18 verdict and, therefore, denied the defendant a fair wssmw 15 must demonstrate that the prosecutor's conduct so
waaw 16 trial, wsam 16 Infected the tnal with unfairness as to make the
o 17 The State versus Jones case, which I also nsww 17 resulting conviction a denial of due process.
nsww 18 cited in our brief or in our memorandum states that s 18 Then the Hughes court goes on to state
werew 19 the conduct must be so egregious that it raises wssan 19 that a reversal on the basis of prosecutorial
wnew 20 CONcerns over the integrity and the fundamental wssaw 20 musconduct requires that the conduct be so
nazae 21 fairness of the trial itself. wssme 21 pronounced and persistent that it permeates the

22 And the State versus Hughes case states wsam 22 entire atmosphere of the tnal.
e 23 that the conduct must be so pronounced and vzsiom 23 Your Honor, it 1s undisputed that this
wnom 24 persistent that it permeates the entire atmosphere w24 Was a very lengthy trial and that it was a
won 28 Of the tnal. wesw 25 contested trial. And I would hke to quote to the
Mina G Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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17 19
wwom 1 Court from the State versus Sny’er, which is in our ssum 1 QCourt in the Roque case states that
sz 2 Fesponse, 148 Ariz. 441 at 447. This was a case wns 2 the first step 1s to review each alleged incident
wemw 3 Where the Court found that the conduct of the wsww 3 to determine whether error occurred. The Court

4 prosecutor did not require a new trial. wnon 4 then notes the possibility that the cumulative

‘ 5 And the Court stated, we note that e B effects of the errors even if each is harmless can

wsmm 6 appellate complains of about 10 instances of waww 6 Still contribute to a finding of persistent and

waa T musconduct which occurred over a very lengthy and wmwe 7 pervasive misconduct if the cumulative effect of

w8 hotly-contested trial. As to each incident the wam 8 the incidents shows the prosecutor intentionally

wsam 9 trial court either admonished the prosecutor in e 9 €ngaged in improper conduct and did so with

s 10 front of the jury or advised the jury to disregard «=mw 10 indifference, if not specific intent to prejudice

wssae 11 the prosecutor's remarks. wsuw 11 the defendant.

nasesa 12 In none of the instances did the womwm 12 In the Roque case the Court then reviewed

wusaw 13 prosecutor argue his personal belief of the sz 13 the 28 claims of prosecutorial misconduct. And the

wrom 14 defendant's guilt nor did he call matters to the wnwew 14 Court found that many of them concerned properly

wraw 15 attention of the jury, which they would not be wnww 15 admitted evidence, questions with a sufficient

waoms 16 justified in considering in reaching their verdict. waww 16 basis, accurate statements or reasonable arguments

oo 17 1t Is clearly improper for a prosecutor wauw 17 from the facts, which I believe to be the case here

wzm 18  to thank a court for favorable rulings in response wsam 18 as well.

wram 19 to his objections. It s also improper for a o 19 And in the end the Court in Roque found

wasa 20 prosecutor to improperly argue the burden of proof. wnsaw 20 that three of the incidents contributed to the

wmew 21 However, these matters were cured by the Court's wms 21 Overall assessment of cumulative prosecutorial

w22 INStructions to the jury to disregard the remarks wnsa 22 Misconduct. But the Court found that the

wnsw 23 Of the prosecutor. wwom 23 cumulative effect of those three errors did not,

o 24 Given the length of the trial and the wwosw 24 quote, permeate the entire atmosphere of the trial

uwnam 25 Court's curative instructions, we conclude the wwuw 25 with unfairness so as to deny Mr. Roque due

Mina G. Hunt (928) 554-8522 Mina G Hunt (928) 554-8522
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woam 1 appellant was not prejudiced by the instances of wew 1 process.
w2 prosecutorial misconduct. w2 In the Roque case the three errors that
w3 Again, Your Honor, the state has freely w3 the Arizona Supreme Court found were, one, that the
nasa 4 admitted to three errors. We do not believe that wwam 4 prosecutors had testified as to the validity of
wrew 5 the 28 other incidents that the defense alleges w5 tests; second, that the prosecutors had asked the
wram 6 Were errors were even errors. But to the extent wsom 6 defense expert harassing and unfounded questions.
wasae 7 that the Court might consider that they were, the wwom 7 And the third was that the prosecutors had failed
w8 record in this case Is very strong that this court woww 8 to disclose the extent the state's expert testimony
wasme 9 responded to all the issues on a timely basis. wemw 9 0N the central issue in the case.
naoom 10 Again, the Court frequently gave naoam 10 And I think the Court will recall that
nxcaw 11 cautionary instructions when the defense requested woaw 11 the State versus Roque case came up early on in
nwsen 12 it. And the Court reminded the jury on many wen 12 this matter when the defense had done a request for
weom 13 OcCcasions that lawyers' comments are not evidence. wwew 13 the December 14 notes of the prosecutors. But in
nmem 14 In deciding -- in determining how to wwsaw 14 that case, even with the issue that had occurred in
wavm 18 approach the defendant's motion for new trial, wussm 18 the Roque case, the Court found that none of the
wxm 16 Your Honor, I think that the State versus Roque wwsm 16 those three errors was sufficient alone or
wuz 17 CaSe 1S @ very good case to look at and to follow wwow 17 cumulatively to require a motion for -- or to
nmew 18 that same approach. We cited State versus Roque In | .xmw 18 require a new trial.
weom 19 OUr response. But the cite for State versus Roque waw 19 So, again, Your Honor, I believe that
ams 2018 213 Aniz. 193, It's a 2006 death penalty case wnew 20 ROQue 1S a good example or a good framework to use
wsow 21 1N Arizona. waww 21 in analyzing the motion in this case, first, by

22 And in that case on a motion for new wsw 22 reviewing each incident that the defendant claims
waen 23 trial, the defendant alleged 28 incidents of w23 iS Misconduct to determine whether it's error at
nueaw 24 prosecutorial misconduct claiming that combined w24 all
wueom 25 they denied him a farr trial. nmaan 25 Second, if error i1s found, to determine

Mina G Hunt (928) 554-8522 Mina G Hunt (928) 554-8522
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21 23
axsmm 1 whether or not the error was hgless. And, third, waeswm prosecuto.‘ew that the defendant's competence for
s 2 1f NOt, to determine whether or not it was e 2 trial had been extensively litigated, including a
nnam 3 prosecutorial misconduct. And then, four, even if wumw 3 Special action on the issue, including the

4 each alone does not ment a new trial, the Court wuew 4 defendant going to restoration for competency
5 must look at the cumulative effect to determine wwew 5 before the trial could proceed, and including an
wnaw 6 whether or not cumulatively the errors deprived the wuaw 6 actual reversal of the trial court's ruling that
w7 defendant of the fair trial. wusmw 7 the defendant was competent. In spite of all that,
naow 8 And that's the reason, Your Honor, that I susw 8  in the prosecutors's statement he told the jury
weem 9 do appreciate the Court giving the state a lengthy wsem 9 there was no mental iliness in the case.
awew 10 period of time. Because I believe looking at these wasoam 10 The second incident that the Court found
e 11 cases, the correct way to analyze a motion for new wsea 11 to be misconduct in the Hughes case was when the
wnew 12 trial is to examine each one of the alleged nsomw 12 prosecutor did the cross-examination of an expert
w13 INcidents, determine whether or not there was asum 13 medical doctor witness. And in that included
waww 14 error, determine whether or not there was wsww 14 several leading questions that gave information to
wan 18 prosecutorial misconduct, determine whether or not wsww 15 the jury that the Court had already expressly
w=aw 16 it was harmless, and determine whether or not there | vs.w 16 precluded.
wesm 17 1S @ cumulative effect that together denies the waszm 17 The third act that the Court found to be
wa 18 defendant -- denied the defendant a fair tral. wssw 18 prosecutorial misconduct occurred in the rebuttal
wmww 19 In this case, as I've already stated, we s 19 closing arguments, which the Court in the Hughes --
w=ew 20 found that the defense has alleged 31 separate wsa 20 Which the Arizona Supreme Court in the Hughes case
w=ew 21 incidents. Of those 31, I concede, I believe, the wsew 21 does describe as a masterpiece of misconduct.
wnan 22 state has freely admitted as to three errors. And s 22 In that rebuttal closing the prosecutor
weeom 23 the remaining 28, Your Honor, I do not believe are wsam 23 argued that the psychiatrist created excuses for
wnsas 24 errors at all. wswn 24 criminals. They argued that the defense attorney
o 25 I think in examining the incidents that wsom 28 had paid the psychiatrist to fabricate a diagnosis.
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
’ 22 24
wwowm 1 the defense has put forward as errors in wssaw 1 They argued that the psychiatrists were mouthpieces
wuom 2 prosecutorial misconduct, it bears taking a few s 2 for the defendant. They told the jury again about
wsuw 3 moments to talk about the State versus Hughes case, |wss 3 the Rule 11 proceedings even though the Court had
wa 4 which is the case I just cited to the Court, which wsow 4 precluded that information. The prosecutor
wnww B states that it's the defendant who must demonstrate |[uwxww 5 improperly commented on the defendant's failure to
nna B that the prosecutor's misconduct so infected the wwew 0  testify and stated that the defendant had lied to
wszew 7 trial as to deny the defendant a fair trial. nww 7 the psychiatrist. And, finally, the prosecutor
nuww 8 In Roque the Roque court actually looked weww 8 ImMproperly appealed to the jury's fear that the
w9 at the Hughes case for guidance. And in Roque the weom 9 defendant would kill again if they acquitted him.
snaww 10 supreme court called the State versus Hughes case w2 10 So it's within that framework -- those
wsem 11 "a masterpiece of misconduct," and in Hughes had wsee 11 are examples of prosecutorial conduct so extreme,
wwam 12 found that the cumulative effect of seven incidents weww 12 SO egregious, that the Arizona Supreme Court has
wnaew 13 Of prosecutorial misconduct did deny the defendant wesw 13 granted a new trial based on prosecutonal
wuew 14 a fair trial. wwsm 14 misconduct.
wansaw 18 I think it's instructive to examine the nuww 15 But I hold that case out for the Court
wssaw 16 Hughes case and use it as a guide against which to nwwm 16 because I think it's a good measure of the cases
wxoa 17 measure the conduct that the defendant alleges in weaw 17 where the Court does find prosecutorial misconduct,
wuosm 18 this case was prosecutorial misconduct. wwem 18  does find it warrants a new trial, to measure
s 19 In the Hughes case the misconduct wwew 19 against the incidents that the defense alleges in
w20 INCludes the prosecutor in opening statement to the wssaw 20 this case are errors and prosecutorial misconduct.
wue 21 Jury told the jury there was no mental illness in nassm 21 And I think what the Court will find is
22 the case even though the prosecutor knew that all wwsaw 22 that none of the incidents that the defendants
e 23 six of the doctors who had examined the defendant wwaw 23 allege are grounds in this case to grant a new
w24 between the arrest and trial had found the nwom 24 trial on.
wumn 25 defendant to be mentally ill, and even though the naroan 25 And the final analysis, Your Honor, the
Mina G Hunt (928) 554-8522 Mina G Hunt (928) 554-8522
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25 27
w1 state in this case never engagegm any conduct wesw 1 brought th®rror to the Court's attention. I
w2 that can be fairly characterized as, quote, wemw 2 regret that I made that error. It was not done
swsw 3 Intentional conduct which the prosecutor knows to aoww 3 Intentionally. And it was certainly not done for
4 be improper and prejudicial and which we pursued weew 4 any -- knowingly done for any improper purpose.
': 5 for any improper purpose with indifference to a womm B But I wanted to make sure the record Is
wwmw 6 significant resulting danger of mistrial. Again, weww 6 Clear on exactly what the mistake was. Because the
w7 the test to define "prosecutorial misconduct.” wem 7 defendant's motion there is confusion between those
wasm 8 As I've already stated, Your Honor, we wow 8 two exhibits.
e 9 have freely admitted to the mistakes that we made nozm 9 And, Your Honor, I did have marked as an
wasae 10 Over this protracted court proceeding. And there weww 10 exhibit for the Court, and I provided counsel with
wrsa 11 are three of them. Upon learning of each of the woom 11 @ copy. This is Exhibit 137. If I can show it to
wow 12 mistakes, the state timely and in a forthright waeme 12 the Court,
s 13 manner brought the mistakes to the attention of the | vuww 13 Your Honor, does counsel have an
wwew 14 Court and counsel, or when they were brought to our |...« 14 objection to my moving to admit Exhibit 1137 for
wuew 15 attention, we freely admitted them. wanw 16 purposes of this argument?
waian 16 I want to start, Your Honor -- I've said s 16 MR. KELLY: No objection.
anvaw 17 there is three. And I want to start with what I e 17 MS. POLK: Thank you.
wuem 18 call the "aggravation closing arguments error." As nwaew 18 THE COURT: 1137 1s admitted for this
we 19 the Court will recall, I freely admutted that I v 19 proceeding.
nuwem 20 made that error during my closing argument during oz 20 (Exhibit 1137 admitted.)
wwuw 21 the aggravation phase and that, in fact, I'm the wamm 21 MS. POLK: Thank you, Your Honor. What
wssw 22 ONe that filed the pleading bringing 1t to the wenw 22 Exhibit 1137 shows us i1s the Exhibit 744, which
wasew 23 Court's attention when we discovered the error. wamm 23 would be the portion that is not highlighted. What
nssam 24 I want to address the error itself, nasen 24 15 in yellow is the additional portion of the audio
wsam 25 Your Honor, and then I want to address what the w28 Clip that I mistakenly played for the jury during
Mina G. Hunt (928) 554-8522 Mina G Hunt (928) 554-8522
b 26 28
wnew 1 defense wrote in their motion for new tnal, waew 1 My argument in aggravation phase closing.
anew 2 because I think there is some confusion. And waaowm 2 To be clear, Your Honor, the yellow
wnsow 3 What's written in the motion for new trial is weew 3 portion was unadmitted. The next paragraph that is
wusaw 4 SIMply INaccurate. w4 not highlighted was admitted in Exhibit 744 and
wasaw 5 So first 1 want to discuss the error. weoms 5 played In my aggravation closing. And then the
wesw 6 And that's when during my closing arguments in the ...« 6 next paragraph below is also part of the admitted
wasse 7 @ggravation phase of this trial, I played a portion weow 1 Exhibit 744. But I did not play that portion in my
e 8 Of an audio clip I believed was included in audio weum 8 aggravation closing.
asom 9 chp Exhibit 744, But then I later discovered it womw 9 Again, Your Honor, I fully admit to this
s 10 was not. w10 error. I brought it to the Court's attention when
wawan 11 In the defendant's motion he confuses wasw 11 we discovered it. But this error clearly does not
w12 audio clip Exhibit 744 with audio clip 734. And wemw 12 constitute prosecutorial misconduct mandating a new
wwzm 13 that's the confusion I'll address in a moment. But wes 13 trial for several reasons.
wwsm 14 first I want to address the error itself. wesw 14 First, the test to determine whether this
wwaw 18 Exhibit 744 was admitted at trnial. And I played weaw 15 error constitutes prosecutorial misconduct is
wwam 16 the entire clip for the jury during the guilt phase weww 16 whether the conduct was intentional conduct which
wnwm 17 Of the trial during the testimony of Jennifer wean 17 the prosecutors knew to be improper and prejudicial
wwww 18  Haley. There was no error at that time. weww 18 and which he pursued for an improper purpose.
wasom 19 I played what I believed to be naswm 19 There needs to be a showing that the
wnew 20 Exhibit 744 again to the jury during the neswn 20 error was clearly so egregious that it raises
wwaw 21 aggravation hearing closing arguments but at that wesms 21 concerns over the integrity and fundamental
22 tme erroneously played about an extra minute that neww 22 fairness of the trial itself or that it permeated
nesw 23 was not included in admitted Exhibit 744. e 23 the entire atmosphere of the trial.
nwsom 24 When I later learned I had done this, I woowm 24 And, third, there needs to be a showing
weown 26 filed with the Court the notice of the error and weon 26 Of @ reasonable likelihood that the misconduct
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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weww 1 could have affected the jury's vgmct, thereby PP | Qimony of the participants established
waum 2 denying the defendant a fair trial. wsem 2 the amount of the investments they had made to
weww 3 That test is clearly not met here. wesw 3 attend Spiritual Warrior in 2009. Exhibit 138, the

4 First, I did not Iintentionally commit this error. ness 4 Spiritual Warrior brochure, indicates the

‘: 5 Second, I did not knowingly commit the error for an wss B investment to attend Spiritual Warrior was $9,695.
nesw 6 improper purpose. And, third, the error was e 6  And that was admitted. The client files of Kirby
weww 7 Clearly not so egregious that it raises concerns wewm 7 Brown and James Shore that were also admitted
a8 over the fundamental fairness of the tnal itself. weaw 8 Indicate the amount that they paid to attend.
wasan 9 To be clear, the error was committed only oo 9 And through the testimony of many
aemn 10 1IN the aggravation phase, not in the guilt phase of wewn 10 witnesses, the jury heard how the defendant had
wsow 11 the tnial. And there has been no showing of a wemm 11 talked to them about breakthroughs, that they were
wasw 12 reasonable likelihood that the error could have weaaw 12 uncomfortable and that he promised them
waom 13 affected the jury's verdict in the aggravation wezm 13 breakthroughs through the events of the week. All
qwasw 14 phase, especially given the following facts: wesw 14 Of that 1s information consistent, Your Honor, with
nasae 15 I played that unadmitted audio clip in wemn 15 the unadmitted portion that I erroneously played
wesew 16 @rguing the aggravating circumstance of pecuniary weam 16 for the jury.
waswn 17 gain to the jury. The jury, as you know, did not neswm 17 With regard to this error, the defendant
waosm 18 return a verdict finding the state had proven that wenw 18 can show no prejudice, and there is none. I would
waom 19 aggravating circumstance of pecuniary gain. ween 19 cite the Court to State versus Morns. Itisin
neom 20 So the purpose for which I played that nwiw 20 Our response. And the cite is 215 Ariz. 324. And
wanaw 21 Unadmitted portion was to prove pecuniary gain to weaw 21 in that case the prosecutor argued to the jury
wwem 22 the jury, and the jury did not return a verdict weaw 22 during the aggravation phase that the defendant had
e 23 finding that as an aggravating factor. nessan 23 murdered the victims in order to have sexual
wuzm 24 Furthermore, as you can see, Your Honor, wessw 24 Intercourse with them. The defendant disputed that
naew 28 from reading this transcript, the reference to the waem 25 inference and argued prosecutonal misconduct.
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wnaze 1 audio clip that I played is to the investment that oo 1 The Court found that there was sufficient
w2 the participants made to be at spiritual warrior. woww 2 evidence upon which to make that argument. And
e 3 And even If this court were to find the wosw 3 then the Court went on to find that If it was
wumaw 4 error rises to the level of prosecutoriai neuww 4 error, it was harmless, for the reasons that I've
wwom 5 misconduct, the record Is clear that the playing of woww 5 already submitted to the Court in this case.
wwam 6 the one minute of the unadmitted audio constitutes naone 6 It was harmless because the prosecutor's
wues harmless error. weww 7 @arguments were directed toward establishing only
nuaw 8 I want to make a record of the fact, woz 8 the heinous and depraved prong of the F-6
w9 Your Honor, that there was other ample evidence of womw 9 aggravator. And the jury had found each murder was
nasn 10 the fact of the investments admutted at trial and nesw 10 committed in an especially cruel manner. And that
wussw 1110 multiple forms. Similar words by the defendant wonw 11 alone is sufficient to establish the F-6
nasan 12 are contained in Exhibit 745, which was admitted at w12 aggravator.
weoen 13 trial and was also played for the jury and the s 13 Also in the Morris case, in addressing a
weuw 14 state's closing arguments during the aggravation woww 14 different error by the prosecutor in his rebuttal
e 18 hearing. wawa 16 closing arguments, again at the aggravation hearing
w16 Specifically, the jury heard In wawn 16 the Court found error but that the defendant could
neow 17 Exhibit 745 that the defendant reminded the wasaw 17 Show no prejudice from the error.

s 18 participants on Sunday that they had invested a lot waosan 18 That error the Court did find had
weran 19 Of time and money to be there and they should not nass 19 0occurred in the prosecutor's closing during the
e 20 waste time sleeping. nasew 20 @ggravation phase occurred when the prosecutor
s 21 Melinda Martin testified on March 23 of waoww 21 invited the jurors to put themselves in the place

22 2011 and told the jury that the defendant had said necen 22 Of the victims and singled out specific jurors
nssw 23 10 order to have breakthroughs, you must have neum 23 based on appearance and gender.
wsowm 24 breakdowns. And that language is contained in the e 24 The Court found that that was error. But
neew 25 unadmitted portion. waww 25 The Court further found that the defendant could
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wewn 1 not establish prejudice and, thererore, that that wsown 1 phase.
wemm 2 Was harmless. And that's on page 338 of the Morris | wsiw 2 I submitted to this court a pleading
neom 3 decision. w3 Where we provided for you a comparison of all of
4 Back to this case. In this case the wsom 4 the audio clips that are on Exhibit 734 and
5 unadmitted portion of the audio not played -- was wsum B provided the time stamp where each of those audio
wemw 6 NOt played for the jury during the guilt phase. So waww 6  Clips was played in my opening arguments.
wem 7 Clearly this error does not affect the guilt phase wsomn T We provided the Court the tapes from both
wemw 8 Of this trial at all. I played that unadmitted wsew 8 the -- for the record audio that this court
wesm 9 portion only during my argument during the wsww 9 maintains. And the defense had provided the Court
waum 10 aggravation phase closing arguments. nsaw 10 With videotape that the media had provided to them.
wasen 11 Again, I played that clip to support the wsom 11 And we reviewed both of those. We provided the
wewme 12 aggravating circumstance of pecuniary gain. The wsom 12 Court with a time stamp where each and every single
wasaw 13 jury found that the state -- the jury did not wsaw 13 one of those clips that are on Exhibit 734 were
wasan 14 return a verdict finding that aggravating wsom 14 played during my opening statement.
waesav 186 CIrcumstance of pecuniary gain. nsisan 15 I believe perhaps, Your Honor, that the
nasm 16 And, as you will recall, the jury found s 16 defense -- the confusion is between Exhibit 744,
weoan 17 ONly that specifically enumerated aggravated waom 17 Which was not played in my opening, which was later
neosw 18 Ctrcumstance of emotional harm to the victims' weemn 18 admitted during trial -- and that's where I made
oo 19 families. Clearly the clip that I erroneously weuu 19 the error in playing a portion of it during my
weum 20 played had no effect on the determination of that o 20 aggravation close. I believe there is some
weun 21 aggravating circumstance found by the jury. wewm 21 confusion between that and Exhibit 734. I hope
waimm 22 The only additional aggravating waww 22 that I've been able to make a record and clear up
neww 23 circumstance found by the jury was that the wemm 23 that confusion.
wena 24 defendant was in a unique position of trust with wsz2on 24 Your Honor, I want to move on to the
wezem 25 victim Lizbeth Neuman. And, again, that unadmitted |.=xs 25 second error that the state made in this case. And
Mina G Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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wemaw 1 portion that I erroneously played did not address wemw 1 that was our late disclosure of the Haddow email.
wena 2 that unique position of trust, had no impact on the w2 BUt I do want to address some statements made in
wesm 3 guIlt phase and no impact on the determination of awawu 3 the defendant's motion for new trial because I
wesw 4 the aggravating circumstance of emotional harm in weew 4 believe those statements are inaccurate.
weem 5 the aggravation phase. wsawm B On page 7, lines 12 to 14, of defendant's
voam O Judge, I just want to take a few moments waw 6 motion they wrote, quote, the ruling pertained to
weaw [ 10 address what appears to me to be confusion nwasw 7 the state's failure to disclose, despite four
uwesw 8 between Exhibit 744, that we just talked about -- s 8 eXxpressed requests by the defense, the report of
wes 9 that's the audio chp -- and Exhibit 734, which is wesw 9 environmental consultant Richard Haddow which
wwew 10 @nother audio chip. wsew 10 identified alternative causes of deaths and
wsooan 11 I played both of those in my aggravation wwom 11 suggested persons other than Mr. Ray might be
wsem 12 closing. When I played clips from Exhibit 734, as s 12 culpable,
w13 I recall, the defense objected and claimed that nssuam 13 The state does not dispute that we made
wwww 14 Exhibit 734 had not been admitted. It clearly has waww 14 an error when we failed to timely disclose that
wsozm 15 been, Your Honor. wauww 16 Haddow email. We admitted it at the time that the
sz 10 When the aggravation phase was over, as wsam 16 state made the motion for mistrial. We've never
w2 17 you will recall, after the jury had returned the wszew 17 denied it, Your Honor. And we continue to admit it
wwam 18 verdict, I was accused of misrepresenting to the o 18 today.
wsesm 19 Court that all of the audios on Exhibit 734 had nssawe 19 The Court dealt with that issue
weo 20 been admitted. And I had made that avowal to the wanm 20 appropriately and timely and has made a very good
wsoam 21 Court on March 2. wmww 21 record of that issue and the sanctions that this
22 I'll make that avowal again that all of s 22 COUrt imposed.
nwen 23 the audio clips on Exhibit 734 were played during nsseam 23 And, as the Court knows, the defense used
s 24 My opening. And they are on Exhibit 734, which wsew 24 our disclosure violation during trial to question
wwsa 25 this court admitted on March 2nd during the guilt weew 25 Witnesses and to inform the jury, without this
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9 of 44 sheets

Page 33 to 36 of 173

02/12/2012 01:37:50 PM



37 39
waaw 1 court's permission, that the stat’ad been wsswn 1 displayed ckless indifference to the truth. As
weswe 2 Sanctioned as a result of that conduct. wswm 2 We clearly explained in our pleadings that were
w3 I don't want to spend time here, weaw 3 filed at the time that the Haddow email surfaced,

~ 4 Your Honor, rehashing the facts surrounding the wsaw 4 and as Mr. Haddow clearly explained to the defense

5 Haddow email. But the State versus Trani case, wsam 5 attorneys when they interviewed him on April 15 of
wsomn 6 Which I have already quoted to the Court and which nsaw 6 2001, Mr, Haddow had been hired by attorneys in the
nsom 7 1S IN OUr response, says that the Court shall nssan 7 ClvVil Itigation.
wsww 8 consider the prosecutor's explanation in nemem 8 In that interview he freely admits that
s 9 determining whether or not an error amounts to wssaw 9 he contacted Detective Diskin on several occasions
wseww 10 prosecutorial misconduct. wanaw 10 trying to get information from Detective Diskin for
wsezoan 11 And so I do need to spend a little bit of wseen 11 his own investigation in the civil litigation. He
wsam 12 time to refute what I believe to be misstatements wswae 12 freely admits in that interview with the defense
e 13 1N the defense's motion for new trnal. And I want wsew 13 attorneys that he was hoping that the state would
wssom 14 to make a full record of those issues. wsaw 14 hire him, and that he was undertaking measures to
nsesam 18 The late disclosure of the Haddow email, woew 16 get us to hire him. And he admits that he emailed
wsoaw 16 I believe as we've made a record before, I1s not w16 IS preliminary opinions to our detective on
wsam 17 intentional. Again, it was not conduct that the wszsw 17 April 29 of 2010.
wwam 18 state knowingly engaged in knowing it to be wsraan 18 We've already made a record, Your Honor,
w19 1mproper and prejudicial. We did not possess an uwoam 19 Of the fact that the state then listed Mr. Haddow
e 20 indifference to the danger of a mistrial. wsasw 20 in anticipation of hinng him, and we anticipated
sisom 21 To the contrary, when the issue surfaced, wsem 21 that we would have him do a report If we hired him.
nusan 22 We took it very seriously. And there is no w22  We've made a full record of the fact that we never
wussan 23 reasonable likelihood that the late disclosure wwaw 23 did retain him. We never did pay him any money.
wsom 24 affected the jury's verdict or denied the defendant st 24 And when the prosecutors interviewed him
o 25 a fair trial, woam 25 0N June 30 of 2010, we had concerns about his
Mina G. Hunt  (928) 554-8522 Mina G. Hunt (928) 554-8522
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nssosm 1 Your Honor, the parties have quibbled -- wasmn 1 qualifications and made the determination not to
wsaom 2 and I want to make a record. In the defendant's wassw 2 Call him as a witness -- as an expert witness and
w3 Motion they call it a "report.” I know that the wasse 3 Fremoved him from our list.
nse 4 Court is aware that it was an email. And we made a nssowm 4 On page 7 of the defendant's motion for
wsm O record of that on numerous occasions. waoan D New trial, lines 27 to 28, 1t is written, I quote,
wsszm 6 Furthermore, I do not believe that that nwseww 6 Mr, Haddow's records revealed the state's
uswan 7 preliminary report or preliminary email identifies w7 relationship with Mr. Haddow dated back to
w8 alternative causes of death, as is written in the wsem 8 October 2009 and involved numerous telephone
wsaw 9 defense's pleading. I believe that a review of the w9 CoONversations and an extensive in-person meeting.
wsa 10 email reveals that it identifies contributing w2 10 And they referred to the defendant's motion for
wsam 11 facts, including carbon dioxide, the amount of the wssn 11 sanctions.
wsen 12 heat, the humidity -- all factors that are eszemn 12 I want to address that if that language
ussem 13 controlled by the defendant. But they identify nsaw 13 were to be construed to suggest that the state had
uwssa 14 those as contributing factors, not as alternative wsaa 14 @ more extensive relationship with Mr. Haddow than
nssaw 18 causes of death. The email does. wasm 16 I've just revealed to the Court, then that would be
ysssam 16 I don't want to argue about it, wsww 16 @ mischaracterization. As I've made clear, it was
wsonw 17 Your Honor. I just want to make a record. I nsaw 17 Mr. Haddow -- there were numerous contacts between
nwom 18  believe that that email does speak for itself. nwsew 18 Mr. Haddow and the detective. That's because
wsaosme 19 The defense on page 7 of their pleading wsew 19 Mr. Haddow was trying to get information from the
useom 20 wrote, and I -- that the state has exhibited, I wssww 20 detective to complete his investigation in the
nsiew 21 quote, a reckless indifference to the truth. And wasna 21 CiVil case,

22 that's on page 7 of their motion. And that's In nsssem 22 The -- as I've just made clear to the
e 23 connection with the Haddow email 1ssue. nsem 23 Court, the prosecutors interviewed Mr. Haddow on
sz 24 The state disputes that characterization wssn 24 the one occasion, had concerns about his
w25 Of our conduct in this case. We have never wwow 25 qualifications, and made the decision ultimately
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wseaw 1 NOt to call him as an expert wﬁgs. avww 1 case that ”state's late disclosure of the email
oo 2 So to the extent that that -- what 1s wmeew 2 glves rise to prosecutorial misconduct causing a
wsw 3 Written on page 7 on the motion for new trial amew 3 New trial.

4 suggests that the state has been misleading, that T | The state's late disclosure was not
' 5 we had a more extensive relationship with ovmw B Intentional. It was not conduct that we engaged in
wwzw 6 Mr. Haddow, we simply did not. ansm 6 knowing it to be improper and prejudicial. The
wsozsm T 1 believe that a review of the transcript wnowm 7 State did not possess or exhibit an indifference to
wsuma 8 Of Mr. Haddow's Interview by the defense attorneys, |«ws~ 8 the danger of a mistrial. And there 1s no
e 9 Which the defense attorneys did submit to the Court  |awww 9 reasonable likehhood that the late disclosure
wsamw 10 attached to a pleading, that that shows «vww 10 affected the jury's verdict or denied the defendant
wwwa 11 approximately 10 contacts between Mr. Haddow and | wve 11 a fair trial.
wwam 12 the state, eight of which are Mr. Haddow trying to avem 12 Again, going back to the law, Your Honor,
wseaw 13 get Information so that he can use it in his civil anew 13 to warrant a new trial the defendant must show that
wwaw 14 litigation. wwsew 14 the prosecutorial misconduct were not just errors.
oooem 16 Your Honor, would you like me to keep ansew 15 And, again, the cases are clear that there is a
wwoew 16 goINg this afternoon? How would you like me to avwenw 16 distinction between errors and prosecutonal
weoww 17 proceed? wosem 17 misconduct and that the two are not synonymous.
vwom 18 THE COURT: Let's go ahead and break. Let's orioozem 18 The Arizona Supreme Court has drawn that
nwoew 19 resume at 1:15. We'll be in recess. aneew 19 IMportant distinction in the State versus Minnitt
ot 20 (Recess.) oo 20 Ccase, which I cited in our response, and which is
oisionm 21 THE COURT: The record will show the presence |« 21 found at 203 Ariz. 431, wherein the Court stated
aswew 22 Of Mr. Ray and the attorneys. wuwn 22 there Is, quote, an iImportant distinction between
sz 23 Ms. Polk, you may continue. awsww 23 SIMple prosecutorial error, such as an isolated
pp— MS. POLK: Thank you, Your Honor. Again, I do |«u:.e« 24 misstatement or loss of temper, and misconduct that
asem 25 appreciate the Court's patience with allowing the waze 28 IS SO egregious that it raises concerns over the
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asew 1 state to make a full record on each of these awsew 1 integrity and the fundamental fairness of the trial
asww 2 INCidents that have been alleged by the defense as wwwm 2 Itself.
asse 3 prosecutorial misconduct. PO | Prosecutorial misconduct ts not merely
awsen 4 When we broke before lunch, Your Honor, awsm 4 the result of legal error, negligence, mistake or
aswm 5 We were talking about the issue of the late wwaw 5 insignificant impropriety, but taken as a whole
awoen 6  disclosure by the state of the Haddow email. And, awem 6 mMust amount to intentional conduct, which the
wwwm 7 @gaim, that's an issue that the state never tried wnew 7 prosecutor knows to be improper and prejudicial,
«wov 8 to claim was anything other than an error. We anszew 8 and which he or she pursues for an improper purpose
wwww 9 Never made excuses for our oversight and not timely |« 9 with indifference to a significant resulting danger
e 10 disclosing the email. ousw 10 Of mistrial. That test is simply not met here with
oresoem 11 Once we realized we had not disclosed it, awam 11 respect to the Haddow email or any of the Issues
w12 We disclosed it. As the Court knows, the state did awem 12 raised in the defense's motion.
wuwew 13 not hide it. We did not shred it. We did not ormoom 13 Finally, I would point the Court to State
awxew 14 destroy 1it. We did not try to argue to this court wwem 14 versus Aguilar, again cited in our response at 217
«uwem 15 that we had no obligation to disclose it. unzm 18 Ariz, 235 and the following issue that came in that
wwsen 16 We did what a prosecutor must do, which swem 16 Case. That case involved a tnal in October 2005
awwm 17 was we disclosed it and accepted the consequences wwww 17 Where the prosecutor failed to disclose a
wwew 18 1Mposed by the Court. That late disclosure of the «wsew 18 ballistics report. When the prosecutor was near
awew 19 Haddow email is an error that I am not proud of. auwam 19 the end of his case, he realized he had not
«wsew 20 But I am proud, Your Honor, of the fact that the wwow 20 disclosed the ballistics report, and he disclosed
ansew 21 state promptly disclosed 1t when we found it and osen 21 L.
22 that we owned up to that error. oreasew 22 The Court on review looks at the test set
o ooew 23 Again, the test under the Trani case and wwsen 23 forth in Poole versus Superior Court, which is the
wroew 24 the other cases that I've cited to the Court are wwe 24 standard that I cited for the Court. And the Court
wroew 28 NOt Met here in finding now at this juncture in the awsm 25 Noted the following: That the report was disclosed
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wnww 1 after the trial had commenced a”close to the end wneew 1 we had cogns with his qualifications.
wnem 2 Of the prosecutors case, that the prosecutor then onvem 2 At that time the defense exercised the
aneew 3 SUggested a short continuance or mustrial to cure wnem 3 various remedies offered by the Court, chose not to
4 the lack of disclosure. And the prosecutor argued ansen 4 call Mr. Haddow as a witnesses at trial or call
‘: 5 alegally incorrect argument with respect to the wzsew B Other experts specifically on that topic.
wnmw B report in several respects. wasu O What they did do instead was
ooz T On review, the Court in Aguilar -- and wzsew 7 Cross-examine witnesses as the Court permitted on
anzew 8 this was a court of appeals in Arizona -- at onee 8 the issue of the Haddow email. Specifically, they
w9 page 239 stated the following: Although the waeew 9 made mention of Mr. Haddow's report in their
wnsew 10 failure to timely discover and disclose the report wmoww 10 Cross-examination of Debra Mercer and Michael
wnsw 11 Was entirely attributable to the state and the wmwen 11 Hamilton. They questioned Detective Diskin
«wnuwemw 12 prosecutor's argument was erroneous, the wa=ew 12 regarding the late disclosure of the report and the
wnew 13 prosecutor's actions do not amount to prosecutorial wnww 13 Court's finding of a Brady violation and sanctions.
snew 14 misconduct. wnzen 14 In the state's opinion, they used the
ozuen 15 State versus Trani, cited in our wszw 15 I1SSUe to suggest the state was hiding information
wwsew 16 response -- and the cite 1s 200 Ariz. 383 -- wnzen 16 from the jury. And the Court will recall that I
wnsew 17 Specifically provides that the Court shall look to wnam 17 Objected, and there was lengthy oral argument on
wnsew 18 the objective factors in determining whether the wswew 18 that issue.
aneew 19 prosecutor acted intentionally, knowing his conduct osnsen 19 And In response the state questioned
auncew 20 to be improper and in the pursuit of the improper wnsew 20 Detective Diskin regarding what he had told the
axwen 21 purpose without regard to the possibility of wnem 21  defense attorneys about carbon dioxide during his
wzee 22 MUStIal, onen 22 interview and what he learned from the Haddow email
w2 23 And the Court in the Trani case lists the wnsew 23 Fegarding carbon dioxide.
aasew 24 following objective factors that the Court should wnsem 24 Your Honor, at the time, In light of what
anew 28 consider in determining whether prosecutorial wusew 25 we believe to be the continued misrepresentation of
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wnze 1 misconduct occurred. Those factors include the wasew 1 the contents of the Haddow report in front of jury,
anzew 2 Situation in which the prosecutor found himself, wuoew 2 YOU Will recall that we filed a motion requesting
snuew 3 the evidence of actual knowledge and intent, and wucew 3 to call Mr. Haddow as a witness and that the Court
anwm 4 ANy other factors which may give rise to an wxwew 4 denied that motion and precluded us from calling
wuwew O appropriate inference or conclusion, and the wusew 5 Mr. Haddow.
snsen 6 prosecutor's own explanation of his own knowledge PP In fact, on April 25 of 2011, the defense
ene 1 andintent. wuwa 7 filed a motion to exclude the testimony of Rick
o 8 Your Honor, clearly in this case there wumw 8 Haddow. And in that motion the Court will recall
aznen 9 has been no harm that has been shown or prejudice oz 9 that the defense conceded that Mr. Haddow was not
ausew 10 @S a result of the state's late disclosure of the auzen 10 qualified as an expert, which was the very reason
wnaew 11 Haddow email. The Court at the time dealt with the wuzew 11 why the state had withdrawn him as a witness.
ousew 12 15SUe appropriately and in an immediate fashion. oz 12 I'll quote from that motion where they
wasew 13 The Court found that there was a Brady violation. wuxew 13 stated that, quote, serious questions exist as to
«zww 14 The Court suspended our trial for several days in wzwm 14 Mr, Haddow's qualifications. And, quote
wzwew 18 order to give the defense time to interview wuew 15 Mr. Haddow's opinions include matters for which he
wzoew 16 Mr. Haddow and hire their own expert if they wanted nuew 16 has no qualifications at all, such as the medical
wzem 17 £O. o 17 condition of participants and the cause of death.
oz 18 And, n fact, the defense interviewed ause 18  And that comes from page 7, lines 8 to 9, of the
oz 19 Mr. Haddow on April 15th of 2011, In that wusew 19 defendant's motion to exclude the testimony of Rick
wzem 20 interview they confirmed with Mr. Haddow directly wusew 20 Haddow.
mzzew 21 that he had not ever been hired by the state, that orzsoow 21 In fact, later at trial when the defense
22 the state had not paid him any money. He confirmed |w=ww 22 questioned their own expert, Dr. Paul, asked him to
oz 23 that Mr. Haddow had contacted the state initially nsem 23 testify, answer the question as to whether carbon
nzuew 24 and not the other way around. And he confirmed to wsow 24 dioxide would pool in a particular area in the
wnwn 25  the defense that the state told him directly that wsww 25 sweat lodge, they elicited testimony indicating
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wsww 1 additional information, I beIieve,’at this court wnwew 1 Obtain ano’r expert witness to address any 1ssue
wsuww 2 Can consider now In finding that the late wawm 2 INVOlVINg sweat lodge construction. And issues
awszm 3 disclosure was harmless error and did not prejudice anmow 3 CONcerning the potential significance of carbon

4 the defendant. wmzw 4 dioxide and the location of participants in the

5 And I'm referring to the transcript now wuww 5 sweat lodge have been known to the parties for
wsww 6 from the testimony of Dr. Paul. And this is from wamew 6 months prior to the commencement of the trial.
wsaew 1 June 9 of 2011, And this is the redirect wuasew ¢ That's from the Court's minute entry dated May 9
s 8 €xamination of Dr. Paul, who was the defense's anwsn 8 OFf 2011,
anem 9 medical expert witness. oz 9 Again, I bring that to the Court's
orzsoen 10 And I'm referring to page 127 on that «uuenw 10 attention to consider the issue of whether
aneew 11 testimony on that day. And the question from wnam 11 prejudice resulted or whether, in fact, this was
«xmww 12 Ms, Do was, so If people are breathing in a closed anww 12 harmless error by the state, which I believe that
«new 13 Container and oxygen is being reduced and carbon wnem 13 1 was.
wnwew 14 dioxide Is increased, what would you expect the wzem 14 The Court having granted a continuance to
wxzm 15 carbon dioxide to do in terms of how it would wnsem 16 allow the defense attorneys to interview Mr. Haddow
«nw 16 spread out, for example, Iin a sweat lodge structure snsew 16 and call their own expert on the issue if they so
anue 17 @ssuming it's a closed container? wuwn 17 chose; the defendant having argued and conceded the
wmaen 18 And the answer from Dr. Paul was, 1t o= 18 lack of qualifications of Mr. Haddow to render the
wsuew 19 should be equally distributed. wsom 19 Opinions; the defense having questioned trial
popr—11] I bring that testimony to the Court's o 20 witnesses about the email suggesting that the state
uxam 21  attention because I believe the Court should wsmw 21 was withholding information from the jury; the
ansen 22 CONsider that additional information that was wxwn 22  defense having told the jury about the late
wnev 23 learned at tral from the defense's own expert. o 23  disclosure and about sanctions, having used the
wseew 24 His opimon was that carbon dioxide -- apparently o 24 word "Brady" without permission of the Court and
wnem 28 his opinion was that carbon dioxide would not pool, wxaew 28 having presented trial testimony through their own
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auwsen 1 that it would be equally distributed throughout the wsmew 1 expert, Dr. Paul, that they would not expect carbon
auwsew 2 Sweat lodge, which would contradict the information wnwm 2 dioxide to Poole inside the sweat lodge ail point
axsen 3 Set forth in Mr. Haddow's email. amsen 3 tO the fact that the defendant cannot now argue
oo 4 But I bring that to the Court's attention wssew 4 that he was harmed by the late disclosure of the
w8 because I believe, in the Court's determination, waww 5 Haddow email.
anoen 6 that the late disclosure of the email was harmless czwm 6 I cited the Court already to State versus
wnoew 7 and did not prejudice the defendant. I believe the wseew 1 RoOque, which, I believe, provides an excellent
wawew 8 Court should consider the opinion of the defense's wneew 8 framework for the Court to consider and analyze all
amien 9 OWn expert, who contradicts the opinion that was wnww 9 the alleged incidents within which the State versus
«zww 10 set forth in the Rick Haddow email. ansew 10 ROqQue case -- it's from 2006. I know the Court is
orarzeem 11 This court appropriately addressed the wxse 11 familiar with it from the issues in the case.
anom 12 i1ssue of the late disclosure of the Haddow email at arsooen 12 But in that case the Anzona Supreme
wmsem 13 the time of the disclosure. This court applied wwam 13 Court found the state's failure to disclose the
«asev 14 a@appropriate sanction and a remedy. And there is no wnww 14 extent of the state's expert testimony on the
wzu 15 evidence that the late disclosure affected the wwoew 15 central 1ssue In a capital murder case was they
«zaee 16 jury's verdict or denied the defendant a fair wwwew 16 found that that was error.
wna 17 trial, which is the testifying prosecutorial onwn 17 But during trial the trial court had
wza 18 misconduct or cumulative effect therefrom. awmew 18 found the failure to disclose the testimony was not
vz 19 In fact, in its minute entry dated May 9 www 19 @ disclosure violation but nonetheless proposed a
wasen 20 0f 2011, wherein this court denied the defense's wxzm 20 recess to allow the defense to interview the
wzeew 21 request for further sanctions against the state, awm 21 expert, which is what happened here. In the Roque

22 this court correctly noted that the defendant chose wwem 22 case the defense declined to do so.
omeew 23 NOL to call Haddow as 1ts own witness for purposes oaosru 23 But on review, the Arizona Supreme Court
w24 Of presenting any exculpatory information contained swwn 24 found that the state had engaged in inappropriate
anvee 28 1IN the report, that the defense does not wish to wwsew 25 contact in not disclosing the extent of the expert
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wnem 1 WiITNESs's proposed trial testumc” but found that wuww 1 the limitm’strucnon and reminding the jury
«wuwn 2 the tnal court had imposed appropriate sanctions wnww 2 that the attorneys' comments are not evidence.
«wew 3 and noted that the defense had refused to accept wmom 3 Those are the three errors that the state
~ 4 those sanctions. anew 4 Das made in this trial. We have conceded and
. 5 And so In the Roque case the supreme «sew B admitted all three errors and never tried to argue
w6 court found that there was no reason to grant a new wnsew 6 Otherwise. All three errors were appropriately
sxsew 7 trial, denied it, as 1 suggest the Court should do onsm 7 dealt with at the time. And under the tests set
aneww 8 1N this case as well. wusm 8 forth in Trani and Hughes and Roque and the other
P - The third error that the state made and auwer 9 cases I cited to the Court, none of those three
«sww 10 that we have readily conceded, Your Honor, occurred |«wuwew 10 errors rise to the level of prosecutorial
«aww 11 during my closing arguments during the guilt phase. wuwaen 11 misconduct. None of them were engaged in
«wamww 12 And that's when I had played for the jury awee 12 intentionally for an improper purpose, and none of
aum 13 Exhibit 743, which 1s the audio clip containing the wuwww 13 them resulted in denying the defendant a fair
waew 14 words of Kirby Brown. That audio clip had been s 14 trial.
= 18 admitted by the Court during our guilt phase. It w18 There are still 28 other incidents that
«xsw 16 had been played for the jury, but it had been auww 16 the defense has alleged constitute prosecutorial
wmsew 17 admitted for a limited purpose. wsew 17 misconduct. And, again, I appreciate the
o 18 When I played it in my closing, 1 axwew 18 opportunity to make a full record of each of those
anen 19 erroneously argued to the jury that they could asaen 19 incidents.
«anam 20 consider that audio clip for what it told them ovsesoen 20 The first one of those incidents which
wusew 21 about Kirby's frame of mind as she entered the axem 21 the state submits is not error of any kind is set
ansen 22 Sweat lodge. That went beyond what the Court had wuwew 22 forth on page 4 to 5 of the defendant's motion for
wusw 23 admitted that audio clip for. wuew 23 New trial. And it's captioned "The December 14
p—1 That was objected to at the time by the nusew 24 meeting.” Or perhaps I've captioned that.
wzeem 25 defense. We immediately admitted our error, orsaseon 25 But I'll quote from page 4 of the
Mina G. Hunt (928) 554-8522 Mina G Hunt (928) 554-8522
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w=ww 1 Your Honor. We pulled out the jury instruction wusm 1 defendant's motion, line 7 to 11, where the -- it
wzww 2 that the Court had read for the jury at the time it aseew 2 IS Written in the defense's motion, quote, that the
waww 3 Was first played for them. And it was clear that aswew 3 State, quote, Insisted frivolously that this
w=zew 4 1t had been admitted for the Iimited purpose «sww 4 meeting, referring to the December meeting between
wzze 9 pertaining, as I recall, the -- pertaining to the wswn 5 the prosecutors, the medical examiners and the
neww 6 defendant, wsww 6 iNvestigators -- the state insisted frivolously
w1 At that time, then, the state admitted asze 7 that this meeting, including the fact of this
wzww 8 the error. The Court upon defendant's request s 8 OccUrrence, the names of those who attended and the
oxew 9 again read to the jury the limiting instruction nsew 9 information provided to the state's testifying
wzew 10 that was read when they first heard that audio asmew 10 expert medical witnesses was somehow protected by
wnaw 11 clip. So any error was immediately cured by this as=w 11 work-product privilege, close quote.
oxsew 12 court's action. And the Court reminded the jury, ossasm 12 The state takes issue with that
waseew 13 @S you did many times throughout the trial, that ww 13 statements, Your Honor. That's not a correct
oxs 14 the lawyers' comments are not evidence. wsswen 14 statement of the issue. And I would like to
onsew 15 The State versus Scott case, which we wsaw 15 explain. First of all, there is absolutely no
auoem 16 cited in the brief, which is an appellate decision nsww 16 misconduct by the state with regard to that
wxnwen 17 1N Arizona from 1975, specifically holds that the wwsew 17 meeting. And this court has never made such a
anaem 18 Court's Instruction to the jury can cure an error. wsz 18 finding.
wneew 19 And I quote, the trial court's timely corrective wassew 19 There was a good-faith argument that the
nawew 20 Measures were sufficient to prevent the wssew 20 state had that our notes and our PowerPoint from
wsww 21 prosecutor's remarks from influencing the jury. swom 21  that meeting were work-product protected. We
b 22 And I would submit, Your Honor, that that wxom 22 brought the 1ssue or we responded to the issue when
oew 23 error at the time it was made was appropriately and wuwem 23 the defense filed a motion. We litigated the issue
wuww 24 speedily, in fact, iImmediately addressed by the «»ue 24 10 good faith. And doing so does not -- because
wnwew 28 Court. And it was corrected by reading to the jury wwum 26 the Court ruled against us does not somehow convert
Mina G Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522

02/12/2012 01:37 50 PM

Page 53 to 56 of 173

14 of 44 sheets



Mina G. Hunt (928) 554-8522

57 59
«uxwm 1 a good-faith legal position that @state had into P | Qcifically, the Court found that the
wwwn 2  prosecutonal misconduct. onew 2 Medical examiners at the meeting considered the
wwaen 3 The sentence that I just read to you from wsew 3 INformation presented at the meeting, that the

4 page 4 of the defendant's motion contains a number wuem 4 Mmeeting was not recorded and that the state
5 of misstatements. First of all, it is absolutely wwsew 5 therefore had to disclose any notes we had
wwwew 6 false that the state ever withheld the fact of the wxsen 6 SUMManzing oral communications by the medical
wwsw 1 €Xistence of the meeting, as is written. It's wusen 7 €Xaminers,
«woen 8 false that we ever withheld the names of who was wasm 8 And then the Court ordered that we comply
wxww 9 there, And it's false that we withheld information anoew 9 With all the requests that the defense attorneys
awom 10 provided to the medical examiners. wweem 10 had made of us in a letter dated May 24, 2010. The
wwsem 11 In the pretrial interviews of Dr. Mosley «=am 11 state then fully complied with the Court's order.
assem 12 and Detective Diskin, the defense attorneys were ovmizem 12 The defense attorneys received the
axszew 13 told who was at the meeting, where it was held, swww 13 PowerPoint. They received any prosecutor and staff
wwsew 14 what was discussed, that there was a discussion wwww 14 notes. And they proceeded to interview anyone who
«wsew 15 @mong the medical examiners about whether to call wwze 15 was at the meeting that they chose to interview.
«weev 16 the deaths heat stroke or hyperthermia and that the ewzm 16 They received full disclosure of everything that
wwem 17 cause of death was discussed. That was all awzew 17 the Court ordered and full access to asking
«mow 18 provided to the defense attorneys through those wwsew 18 subsequent witnesses about the meeting.
waeen 19 Interviews of Dr. Mosley and Detective Diskin wssen 19 Again, the state had a good-faith legal
aasew 20 before the 1ssue came to the Court for decision wwww 20 basis for our legal argument that our notes and
axwu 21 about what the state had to further disclose. answew 21 PowerPoint were work protected. And that's what
ovarzoem 22 But it's absolutely false to say that the anew 22 the rules of procedure are about, the rule that
wazm 23 state withheld that information when a review of asew 23 allows a party to bring an issue to the Court's
waeen 24 the transcript of the interviews of Dr. Mosley and wnaw 24  attention and for the Court to rule.
wwwen 25 Dr. Dickson clearly shows that we did not withhold awson 25 But to argue somehow now that our
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wasew 1 that information. wwsew 1 good-faith basis and the fact that it came to the
oM 2 What the state objected to was the awsew 2 Court for a decision when that's what the rules
waxew 3 production of the PowerPoint that was played at the wwem 3 CONtemplate, that somehow that's error, let alone
awen 4 meeting. And we objected to the production of our woww 4 prasecutorial misconduct, 1s simply not supported
wnwe 5 prosecutor's notes as well as questions about wowew D by the law or the facts.
wwem 6 theories and conclusions of prosecutors that we oo B And then, finally, the defendant has
wwsew 7 believed was our work production. wwwew 7 Never shown any harm nor can any harm be shown by
a8 Legal dispute for this court was whether neww 8 this legal dispute. The legal dispute was resolved
wnsen 9 the defense attorneys were entitled to the aewen 9 well before trial. Full disclosure of the
oasew 10 prosecutor’s notes from the meeting and whether wwxem 10 contested items were made and full access to the
awsew 11 they were entitled to a copy of that PowerPoint wwezen 11 witnesses were made.
wwoen 12 presentation that was prepared to facilitate the ooz 12 There can be no argument whatsoever that
«uwv 13 sheriff's office presentation of the case to those oz 13 somehow that legal dispute between the parties
wuoew 14 present at the meeting. wowew 14 denied the defendant a fair trial or otherwise
osewew 18 As I've just said, the state had a wesew 15 permeated the atmosphere of the trial.
wwem 16 good-faith basis for our belief that the matenal swnm 16 This is an i1ssue, Your Honor, that the
wmwe 17 was work product, The issue came to the Court, and wecew 17 defense has alleged constitutes prosecutonial
wmww 18  the Court 1ssued a minute entry on September 20, oo 18 misconduct. But in the argument set forth in their
swzew 19 2010, And, in fact, in the Court's minute entry, oo 19 motion, they cite no legal support whatsoever that
wawew 20 the Court did not address the state's position that nwsew 20 that good-faith dispute somehow becomes error or
awen 21 1L was work production at all because the Court wawm 21 prosecutorial misconduct.

22 found, pursuant to the State versus Roque case, orarosn 22 I would just like to make a record,

s 23 that there were other reasons requiring the state awawn 23 Your Honor. I won't go into detalls. But Trial
wxnsen 24 to turn over the PowerPoint as well as the wavew 24 Exhibit 683, which is the May 21, 2010, interview
wwaen 28 prosecutor's notes. wawen 25 Of Dr. Mosley, has Dr. Mosley answering all of the
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wezm 1 questions that were asked at thane about who wumw 1 defense ar!d at trial and presented testimony in
wawew 2 Was present at the meeting, what was discussed, wuzew 2 SUpport of their position that there is a
aoww 3 What was in the PowerPoint, that the medical wuwzen 3 difference. But my point is to make a record that

4 examiners discussed cause of and manner of death, auw 4 the information that was being given to the state
.: 5§ heat stroke versus hyperthermia, and Dr. Mosley's wuzm B at the time was the doctor's opinion that heat
waeen 6 OpInion that it was the same thing. wumm 6  stroke versus hyperthermia, that there was no
oaam T Likewise, in Detective Diskin's interview wuew 1 difference and that it was just a difference in
wnew 8 Of June 16, 2010 -- and that's Exhibit 25 -- wusew 8 Wording.
wasew 9 Detective Diskin also answered questions as to the vz 9 And that is, in fact, what
s 10 date, location, identity of the participants, what ausm 10 Detective Diskin, then, when he was interviewed --
awasen 11 was discussed and whether participants took notes. awcew 11 and that's set forth in Exhibit 625 at page 35
wasew 12 1 just wanted to make a record that all that wusw 12 where he responded -- when he was asked about the
weoe 13 information had been given to the defense in those wusew 13 meeting and this issue, he responded, there was a
weww 14 two interviews, ausw 14 debate on whether or not to call it "heat stroke"
oamm 15 Exhibit 625, which is Detective Diskin's wusew 16 Or "hyperthermia,” which appeared to be the same
wews 16 Interview by the defense, contained his explanation weew 16 thing but they had different reasons for using
seww 17 to defense attorneys during his interview about the newe 17 different terminology.
weom 18 purpose of the meeting, that he presented the wraoeew 18 The third statement I'd Iike to address
wezw 19 PowerPoint to the participants offering what the wsuw 19 that is in the defendant's motion for new tnal is
wasew 20 INVestigation had uncovered. He explained that the weom 20 still under that same caption, the December 14
wauew 21 medical examuners had engaged in conversation among | ««ws 21 meeting. And it's on page 4, lines 20 -- line 26.
weswew 22 themselves and that there was a debate among the ween 22 And it goes on to page S, line 1. And thisis a
wesn 23 Medical examiners about whether to call it heat wemn 23 quote. It says, quote, worse. The fact is the
was 24 Stroke or hyperthermia but that they had different wsam 24 state was withholding information relied upon by
wesm 28 reasons for using different terminology but it wesww 26 the medical examiners in reaching their conclusion,
Mina G Hunt (928) 554-8522 Mina G Hunt (928) 554-8522
P 62 64
wewu 1 appeared to be the same thing. wexew 1 and the state knew it.
oaoom 2 Under that same caption in the e 2 Again, Your Honor, I appreciate the
weeen 3 defendant’s pleadings, again referring to the wexew 3 OppoOrtunity to make a record to clear up what I
waen 4 December 14 meeting, on page 4 of defendant's aecw 4 believe to be misstatements set forth in the
wore 5 motion for new trial, ines 23 through 25, it's weew D motion. I don't believe there is any basis in fact
waww 6  Written in their motion, quote, the evidence is wesm 6  for that statement, as the state never withheld any
awamw ¢ that the medical examiners did disagree with each asen 1 INformation.
nezm 8 Other regarding the cause of death and that part of oressm 8 The Court knows that the PowerPoint,
nox 9 the meeting's purpose was to resoclve that wesew 9 according to Detective Diskin was a summary of the
e 10 controversy. «swn 10 INvestigation, and the Court knows that all of the
sz 11 This 1s an i1ssue that I know the Court is s 11 police reports that the detective had summarized in
waxew 12 famibar with, as the medical examiner witnesses nswen 12 that PowerPoint as well as medical records were
wouew 13 were cross-examined at trial about heat stroke wweerw 13 made available to the defense attorneys.
wewew 14 versus hyperthermia. I just want to make a record wwsw 14 And then the fourth statement still made
wwuw 15 thatin Dr. Mosley's defense interview -- and «w 16 under that same caption is on page 4 of defendant's
ssww 16 that's trial Exhibit 683. The interview was on sz 16 motion. And this 1s lines 1 to 4. It says, quote,
waww 17 May 21, 2010 -- lines 21 -- or page 21, lines 2 to awzem 17 worse still, that information, a slanted PowerPoint
wesew 18 6, that Ms. Do questioned Dr. Mosley. weww 18  presentation compiled by Detective Diskin,
orasoow 19 Quote, okay. So then if you can explain weww 19 contained material inaccuracies including the false
auerm 20 to me what 1s the disagreement with the phrase wese 20  assertion that a prior sweat lodge participant,
auoew 21 "heat stroke" as compared to "hyperthermia.” awem 21 Daniel P., had been diagnosed with heat stroke.
22 Dr. Mosley: It's wording. weow 22 And then the reference i1s to generally the trial
ottt 23 Ms. Do: Just wording? weew 23 transcript of 3/31/11 at page 207.
wanea 24 Dr. Mosley: Yeah. o 24 Your Honor, the state takes issue with
asren 25 I understand, Your Honor, that the assew 25 that statement. I don't want to belabor this
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point. But, again, I appreciate&opportunity to

67
paramedicQort reveals -- this 1s the paramedic
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orawn 1 wsooem 1
waeew 2 make a full record. And I feel it's necessary to wnom 2 Who responded in October of 2005 to the Daniel
w3 address that statement in particular because I s 3 Pfankuch incident. And I'll just read a couple
4 don't think it's fair to the reputation of anww 4 lines. It says -- this is an interview with Daniel
5 Detective Diskin to leave that statement as it's a5 Pfankuch's wife. She stated that when he came out,
wown 6 Written uncontested. mwww 6 the patient was acting aggressive and strange for
P I don't believe there i1s any basis for sz 7 him. She stated that he was trying to --
waxew 8  the statement that the PowerPoint was slanted. PRIV : MR. KELLY: Your Honor, excuse me. Judge,
wezv 9 And, In fact, in the defendant's motion they offer w9 this is way beyond the scope of the record in this
«aw 100 NO evidence to support that statement. In fact, it wswaen 10 trial, and it is not part of the record. Ms. Polk
e 11 was a well-balanced presentation. snew 11 1S NOt making a record. In order for there to be a
pe— V] I want to make a record of the fact that wsaw 12 record, there would need to be an evidentiary
wavew 13 Detective Diskin had been told by Daniel Pfankuch awew 13 hearing.
waew 14 that he had been diagnosed with heat stroke. And asen 14 So we're making reference to hearsay
waeww 16 that has been disclosed to the defense. That was awsen 18 statements relating to documents which are not part
waom 16 disclosed as Bates 0286. We disclosed the Yavapai wsssen 16 Of this record.
wasew 17 County Sheriff's Office supplemental report, orsoseom 17 And I know she said three hours, but if
wasen 18 NO. 65, And that was disclosed actually at EDC, wsoeew 18 she's going to address 31 concerns, we're only at
wwswem 19 Your Honor, so very early on in this case. wsoen 19 NO. 4. And we've been in this for a couple hours.
arwosen 20 And that Bates stamp 0286 revealed -- and | usicen 20 THE COURT: Ms. Polk, you may continue.
weww 21 this was provided to the defense early on -- that's orstioem 21 MS. POLK: Thank you, Your Honor. And I'll
weww 22 the summary of the interview of Daniel Pfankuch by wsvew 22 JUSt make a note that this 1s part of the record.
wawn 23 Detective Diskin. And that interview occurred on wswm 23 It was admitted. It's Trial Exhibit 257.
waxen 24  October 31st of 2009. orssom 24 And as I was reading, she stated he was
wanm 25 And i that summary, which the defense anzew 25 trying to do handstands and wanted to fight with
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«uw 1 had at the time going back to EDC, quote -- that wsew 1 everyone. He then passed out and could not be
wexm 2 report says, I asked Daniel what the hospital told waw 2 aroused. A bystander stated that she checked his
waxew 3 hIM was wrong with him. Daniel said, heat stroke wsam 3 pulse, which was racing, so she decided to call
«ewv 4 and severe dehydration. And so it's based on that, wssen 4 9-1-1.
wsom 5 then, that the detective put that in the osm D The patient was in the middle of a crowd
wauen 0 PowerPoint. asww 6  Of people being held up by him. His eyes were
oravasw T The defense interviewed Detective Diskin. wseen 7 rolled back in his head, and he was unresponsive.
wesen 8 Again, I've already talked about the interview that «waam 8  And then the paramedic's own observations are that
aesew 9 oOcCcUrred on June 16, 2010. And that was marked as |u«sww 9 the eyes were rolled back in the head, not
ausew 10 Trial Exhibit 625. And on page 51, lines 8 through asew 10 responsive and that he -- the patient was moved to
awaen 11 22, the defense asked Detective Diskin what he assen 11 @ gurney, then to ambuiance for assessment and that
wwww 12 understood Daniel Pfankuch had been diagnosed with. |wussw 12  they were unable to arouse the patient for a few
o 13 And in that interview as well, that's was 13 minutes.
o 14 exactly what Detective Diskin told the defense. ovsiseom 14 Your Honor -- and I'm not trying to
aemww 15 Quote, that it was some type of heat-related asisew 15 quibble with any of the Court's rulings at trial.
awwzew 16 1llness, but I don't know -- I remember wsmee 16 I do want to make a record, though, responding
weew 17 Mr. Pfankuch told me that he was diagnosed with wzeew 17 directly to statements that are made in the
wwzw 18 heat stroke. And I don't remember if that's what a=ww 18  defendant's motion. And I quoted for the Court the
seew 19 the medical records said or not. nzws 19 page and quoted the exact line in the defendant's
s 20 Also part of the record In this case Is aswew 20 Motion where they suggested that the PowerPoint
aesew 21 Trial Exhibit 257, which 1s the paramedic report wuzm 21 compiled by Detective Diskin included the false
22 dated October 15 of 2005 pertaining to the 9-1-1 wuaew 22 @ssertion that a prior sweat lodge participant,
amsew 23 call to attend to Daniel Pfankuch. And that was anzv 23 Daniel P., had been diagnosed with heat stroke.
assem 24 provided to the defense at Bates 2214, orszasem 24 MR. KELLY: Judge, I apologize for
srsooem 25 This is Trial Exhibit 257. And that wawm 28 interrupting. The argument, Exhibit 257, is not
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wmeee 1 admutted in this trial. wsw 1 And mayb®Wyou're in charge of Seal Team Six and
orseaom 2 MS. POLK: Your Honor, I agree. AndI asww 2 you're going to capture and kill a terrorist,
wazwm 3 apologize. It was admitted at the 404(b) hearing. asww 3 that's a good idea for a secret meeting, et cetera.
4 I'll have to get the Court's -- I believe It was as=s 4 And we quoted from the defendant's argument.
5 admitted at the 404(b) hearing. If it wasn't, I'l osam B In summary, I believe that what is set
wasem 6 stand corrected. wswn  ©  fOrth in the motion misrepresents the facts
R Your Honor, on this issue I'm just trying wszw 7 sUrrounding the dispute over the December 14
waeem 8 t0 mMake a record that when Detective Diskin asww 8 meeting and the nature of the PowerPoint. On this
asoew 9 compiled that PowerPoint presentation, he was asww 9 issue the defense cites no legal support for their
asee 10 relying on information that Dantel Pfankuch asem 10 @argument that the state's good-faith assertion of
wsew 11 directly told him. And then there is that wswm 11 the work-product privilege was somehow misconduct,
asww 12 paramedic report that seems to substantiate the =sem 12 They can show no harm, as all the information was
aswew 13 same thing. assew 13 subsequently disclosed and then none of it admitted
osien 14 I'm not trying to ask the Court to wssw 14 at tnal.
asmww 16 revisit any issues. I'm just trying to make a p— 1] And then, finally, the defense did use
wszw 16 record of what I believe the facts in the case assew 16 the controversy over their access to the notes in
wmzew 17 sUpport and address statements made directly in the |osew 17 the PowerPoint when they cross-examined witnesses
wsew 18 defendant’'s motion. wmoew 18 and argued to the jury.
orsaaen 19 The bottom line, Your Honor, as regards wssrem 19 The next section that the defense argues
wsww 20 to that statement s that the Court knows that no wsww 20 in support of their motion for a new trial, I
wnwe 21 testimony about what happened in 2005 ever came to |«xzm 21  believe they captioned bad-faith positions by the
wsam 22 the jury. So the defendant can show no harm in any |usxw 22 state in the jury selection. That's set forth on
wsmen 23 Way from the inclusion of that statement in the wmmw 23 page 6 of their motion.
anwm 24 PowerPoint presentation back at the December wsenm 24 And, essentially, they allege that the
wss 25 meeting. wssaen 25 state did not seek to facilitate the selection of a
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s 1 And that seems to be the argument that's wswew 1 jury that would be fair and impartial; that we
amsew 2 Deing made here i1s that somehow because that asom 2 SOUght to strike for cause the one juror who
wssw 3 Statement was in the PowerPoint, that would be wsem 3 UNderstood that the defendant 1s presumed innocent;
asem 4 grounds for a new trial based on prosecutorial w4 that in voir dire that we asked the jury whether
wsoew B MUSCONduct. wssew B the defendant and the state would start on an equal
orseom B On the final analysis whether or not assew 6 playing field and that that was misconduct; that we
wsoew 7 there was any harm resulting from that good-faith w7 moved for the Court's reconsideration of the
s 8 legal dispute over the defendant's right to the assew 8 Court's striking of three jurors, who had informed
aswn 9 prosecutor's notes and the PowerPoint presentation aseew 9 the Court that media exposure would interfere with
wszew 10 from the December meeting, I would submit to the «awew 10 their ability to be fair and impartial, which we
wusew 11 Court that there 1s no harm. First of all, no wsreew 11 did, but somehow that that 1s misconduct.
asw 12 error. And, secondly, even if the Court were to orsrioom 12 And they argue in the motion that we
ausmm 13 find error, no harm whatsoever resulting in the wswm 13 erroneously argued that the state has a
assew 14 denial of a fair trial to the defendant. asew 14 constitutional due-process right against a criminal
oo 15 The Court did not allow any testimony aszew 16 defendant or that the state can be a victim of
wswm 16 from 2005 to be presented to the jury. The defense wsam 16 structural error.
wuaw 17 attorneys made use of that meeting and the legal — And I would just like to briefly touch on
wsom 18 controversy in front of the jury. During the trial aszew 18 each of those. I don't believe any of those are
wsusen 19 the defense repeatedly referred to what he wswew 19 error, Your Honor. I'd like to make a quick record
wssew 20 characterized as a secret meeting during the asaew 20 ON each of them.
assev 21 @xamination of Dr. Lyon and Detective Diskin. orsroem 21 The first issue was that we did not seek
22 And then in closing argument the defense asom 22 to facilitate the selection of a juror that would
aseen 23 €mphasized the secret meeting during the guilt weww 23 be fair and impartial. There is no truth to that
wsom 24 phase. The Court will recall that Mr. Li talked asew 24 and there is no evidence offered by the defense in
wsww 25 about how In America we don't have secret meetings. |«sww 25 support of that allegation.
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oo 1 The second is that onught to strike awae 1 vOIr dire, Qre is simply no legal support for
wwsew 2 for cause the one juror who understood the aww 2 the argument that our filing a motion for
answw 3 defendant is presumed to be innocent. The defense |uwww 3 reconsideration is somehow error let alone
« 4 nthe motion offered no citation to the record. wwwen 4 misconduct. And I would ask that -- the Court to
' 5 We do not know who that juror is that they're wwew 5 find that that i1s simply without merit.
aseew 6 referring to. But the state never moved to strike wwon 6 The defense next argues in the motion
wsoew 7 ANy Juror simply because that juror stated they awww 7 that the state erroneously argued that the state
smom 8 UNderstood that a defendant i1s presumed to be w8 has a constitutional due-process right against a
sswm 9 INNocent. In fact, all of the jurors were awsw 9 criminal defendant or that the state can be a
«wws 10 INStructed, as they always are, that the defendant s 10 victim of structural error.
osww 11 1S presumed to be innocent. amsem 11 I think they are flat out wrong in that
osszzm 12 There 1s simply no error in that regard awwew 12 @argument. And they don't, again, point to any part
wszew 13 NOr any record or citation to a record by the «uom 13 Of the record to show the state making that
wswv 14 defense to support that incident as an error. aweew 14 specific argument. What we did argue in our motion
orsosen 15 The defense says that the state erred zuoew 15 fOr reconsideration was the State versus Anderson
wssew 16 when we asked the jury in voir dire whether the «oww 18 case, which clearly provided that all parties are
«www 17 defendant and the state would start on an equal = 17 entitled to have the rules of criminal procedure
wsew 18 playing field. They don't cite any legal authority «uzew 18 fully and fairly enforced. And, in fact, the Court
msen 19 NOr any cases to support that argument or the e 19 did grant the relief we were requesting with
wmsem 20 @rgument that somehow that's an incorrect question |« 20 respect to the prospective jurors.
wseen 21 t0 ask of the jury. ceaen 21 Requesting that the parties comply with
orsssiew 22 The closest case that we could find is wusm 22 the rules of criminal procedure at any stage of a
assew 23 the State versus Blackman, case cited in our wuwn 23 Criminal trial cannot be characterized as
wase 24 response at 201 Ariz. 527. And in that case a zwwn 24 misconduct. And, again, that incident alleged in
wsoem 25 prospective juror stated he would be looking for aoav 25 the motion to be misconduct should -- 1s without
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amem 1 reasons to find the defendant not guilty and would «aewm 1 merit and should not be considered by this court.
wsw 2 NOt be as objective as he would like to be. He osem 2 On page 7 of the defendant's motion, they
s 3 also stated that If testimony conflicted, he would «usm 3 refer to, quote, Brady violations. And they make a
wmww 4 resolve it in favor of defendant. And the Court -- «zom 4 Statement, again, without any basis to support this
wsze 5 the trial Court had excused that juror for cause, wazww 5 Statement. This statement is made on page 7,
a6 and the court of appeals upheld that. e 6 liINnes 5to 6, of the motion. They wrote, quote,
owzem T But that's clearly an example of how the xww 7 there is simply no telling what else the state did
«swm 8 parties are not starting on an equal playing field zuww 8 NOt disclose.
asaen 9 in the mind of a prospective juror. I don't know. P There is no basis in fact in the record
anwew 10 I don't recall the defendant even objecting at the zaww 10 Or anywhere else for the defense to make that
weew 11 time to that question by Mr. Hughes. But there is zazm 11 statement. As the Court knows, we have disclosed
awew 12 N0 legal support at all nor any reasonable argument | weew 12 in this case over 8,000 pages of supplemental
wsew 13 that can be made that that somehow is an wuww 13 disclosures. The defense interviewed many of the
«sem 14 Objectionable question of the jury. zaww 14 state's witnesses, visited the sheriff's office
arsesom 15 The defense has urged the Court to aasm 18 evidence storage facility for a full day. The
awsew 16 consider the state's act in filing our motion for axww 16  detective pulled out everything they wanted to see
awsen 17 reconsideration when the Court had struck three axeew 17 and subsequently made copies of many, many
2w 18 Jurors early on based on the written questionnaire. «zww 18 documents. The state has complied with our Brady
wweew 19 We did file that motion. We have a right to file a acew 19 Obligations. And the Court should disregard that
«wew 20 motion. And we certainly have a rnight to refer to eweam 20 and find that that's without ment as well,
weww 21  the rules and ask that trials proceed according to ceosien &1 The defense argues that the state
22 the rules. anaew 22 Violated a Brady obligation to disclose certain
v 23 We had objected at the time. The Court «wewm 23 information about Rick Ross, who was one the
wwwew 24 considered our motion for reconsideration, did not wuwn 24 state's listed expert witnesses, who we decided
w2 26 grant it, but from their forward did allow oral znoem 25 later not to call at trial.
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szorooen 1 And as noted in the (@ndant's motion, wsww 1 SUppoOrt th’w state disregarded any Brady
v 2 Mr. Ross had been disclosed as an expert witness. msew 2 Obligation in this regard.
=aww 3 And the state had disclosed his resume, and we have |[asew 3 Assuming for the sake of argument that
-v 4 provided notice of his prior felony conviction. asew 4 there somehow was a Brady violation, the defendant
5 The defendant claims that we committed a Brady wsew 5 can show no harm resulting. The defendant's
awzew 6  VIOlation when we did not disclose information wssw O argument is that the state learned on February 25,
«wues 7 relating to Rick Ross's, quote, violent =wsew 7 that Dr. Blum, from the lab, had concerns regarding
enzew 8 deprogramming activity. =swn 8 the validity of the test that the lab had done on
naww 9 At the defendant's request, we made wweew 9 the victims' blood for organophosphates and that we
s 10 Mr. Ross avallable for an interview. And during «woew 10 did not disclose those concerns until March 2 and,
«nwew 11 that interview the defense gquestioned him =uwew 11 therefore, that we disregarded our Brady
«uew 12 extensively regarding his past history, including «wew 12 Obligation.
«new 13 what they characterize as his violent deprogramming [ cows 13 Thus is stmply not true. And the record
wnew 14 activity. =wv 14 does not support the argument in defendant's motion
wuien 15 And until that interview, Your Honor, the a2 15 that the state disregarded any Brady obligation in
«usen 16 state had no information relating to those awmw 16 this regard.
ensen 17 activities, which occurred in the late 1980's or o 17 The short summary of our response to this
anse 18 1990s. It's not clear why in the defendant's «uww 18 incident or suggestion of error or prosecutorial
=uoew 19 motion for mistrial they believed that the state «xww 19 misconduct is that February 25 to March 2 is a
«uoen 20 had that information in our possession or control. awsen 20 period of five days, two of which were the weekend.
wome 21 We did not, and there i1s no evidence to suggest exaew 21  February 25 was a Friday, and we were in trial. We
nacwew 22 Otherwise. o 22 had two working days to follow up on Dr. Blum's
auvm 23 As the Court knows, Brady and Rule 15 amsen 23 CONcern while we were preparing for opening
neww 24 apply to information in the state's possession or wusew 24 statements to begin on Tuesday March 1.
=uww 25 control. And evidence 1s Brady and material only zoeseen 28 On Wednesday, March 2, we hand delivered
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wuzew 1 if there 1s a reasonable probability that had the «wwew 1 @ letter to the defense attorneys outlining
wuzv 2 evidence been disclosed to the defendant, the wwaw 2 Dr. Blume's concerns. It's simply unfounded to
«umw 3 Fesult of the proceeding would have been different. w3 SUggest our actions in this regard constitutes a
«uww 4 Clearly there is no Brady issue with regard to Rick awwew 4 disregard for our Brady obligations.
vz B ROSS. woroms D It's also clear, Your Honor, that the
o 0 It's also clear that no prejudice could o 6 defendant suffered no prejudice from the state's
«usm 7 have resuited to the defendant when the record wwww 7 delay from February 25 until March 2 in notifying
»uuww 8 Shows that the defense had the opportunity and did «own 8 the defendant that Dr. Blume had concerns about the
wuerw 9 A full Interview of Mr. Ross prior to trial, that oz 9 validity of the test.
wusw 10 they clearly knew about information that, in fact, worzeew 10 THE COURT: Ms. Polk, just to clear up one
auem 11 the state did not know about at the time. They had aowmew 11 thing in terms of chronology, the disclosure
«wses 12 that in their possession at the time of the oz 12 happened after Mr. Li completed his opening;
zusze 13 interview. And in any event, the state did not wasew 13 COrrect?
«usem 14 call Mr. Ross. So that there can be absolutely no wowsm 14 MS. POLK: Yes, it did, Your Honor.
=usen 15 prejudice resulting with issues. wozem 18 THE COURT: You may continue.
wosowu 16 That's another 1ssue, Your Honor, that worsen 16 MS. POLK: And I'll just make a note that it
aseew 17 the state -- that the defense lists in their motion «uww 17 was in Mr. Li's opening that he -- the state first
wmem 18 @s prosecutorial misconduct, which, I believe, e 18 learned that organophosphates was going to be a
awoew 19 there 1s simply no record and no support of error wown 19 defense.
asww 20 let alone prosecutorial misconduct. cosen 20 In fact, as the Court knows, the state
p— | On page 9 of the defendant's motion, they aasew 21 did not know of the organophosphate defense at all
22 allege that the state disregarded Brady obligations wosew 22 UNtI we Interviewed Dr. Paul on January 31
e 23 in connection with our testing of the victims' cwam 23 Of 2011, 16 days prior to the start of the trial,
«sa 24 blood for the presence of organophosphates. Again, «um 24  and that following that interview the state
e 25 I believe there 1s no basis in the record to www 25 requested that the blood samples of Kirby Brown and
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waew 1 James Shore be tested for orga*hosphates; that on |wwew 1 in disclom&v the defense Dr. Blume's concerns.
wwsw 2 February 4 of 2011, the state disclosed to the wosen 2 BUt @assuming just for the sake of argument that
zuoew 3 defense a faxed transmittal letter from wwsew 3 that period of two days, two working days, that we

4 Detective Diskin to Cindy Ross at the Yavapai wnsew 4 t0OK to notify the defendant about Dr. Blume's
5 County Medical Examiner's Office requesting she enam 85 cONcern, assuming for the sake of argument that
zuxe 6 send specimens from James Shore and Kirby Brown to [ =+ 6 that can be construed as too long, I believe the
w7 the lab for testing. «ween 7 record is clear that the defendant suffered no
w8 So accordingly the defense was on notice enwn 8 prejudice as a result.
wewew 9  that the state had requested the test as of anwew 9 As the Court knows, the defense had kept
! «wsww 10 February 4, that on February 15 the state received «nw 10 the defense of organophosphate poisoning from the
‘ zucm 11 and disclosed the results of the test which had wnzm 11 state. We've been very up front letting both the
zues 12 been completed by NMS Labs indicating that no anzem 12 Court and jury know when and how we learned about
znsew 13 organophosphates had been detected. ewwww 13 it. The Court knows that the organophosphates was
szosseem 14 We disclosed the results and added a wwww 14 not in the report of Dr. Paul, their expert.
zas 18 toxicologist from NMS Labs to be identified to our anen 15 We have made a record of the state's
wwoes 16 witness list, that on February 23rd of 2011 our wnwew 16 repeated request to interview Dr. Paul and that we
«aww 17 Office contacted the lab to determine who the eoswe 17 didn't get to interview him until just two weeks
zwmw 18 appropriate trial witness would be and the process evon 18  before tral started. And we made a record of the
zww 19 necessary to arrange the appearance at trial. eneew 19 fact that we learned of the organophosphate issue
ozosreem 20 And then later that day the lab called euom 20 only when Mr. Hughes asked Dr. Paul if he had other
ewswn 21  back, indicated that Dr. Blume wanted to talk about wnse 21 theories to explain the cause of death of the
ez 22  the test results to the prosecutor. And so a eusew 22 VICEIMS.
wumem 23  telephonic discussion was set for February 25 at o1isen 23 At that point the state acted as quickly
wnzmn 24 7:00 a.m. That's that Friday, February 25. ensen 24 as possible to follow up on the information. And
wowa 25 Deputy County Attorney Bill Hughes zusen 25 we notified the defense that we were doing so. So
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wwwew 1 conducted the call with Dr. Blume. In fact, we wveew 1 the moment we set into action the testing, we
s 2 Were In the vehicle driving over here for tnal and awwn 2 Notified the defense that we were doing the
wwwv 3 learned of Dr. Blume's concerns relating to the wnww 3 testing.
wwww 4 stabihity of organophosphates in the blood due to wumm 4 Secondly, it would appear from the
ewen 5 the passage of time. wauem 5 record, Your Honor, that the defense knew all along
wowem 6 Dr. Blume indicated that the manner in e 6 that the results of the state's test for the blood
«wsew 1 Which the specimens were stored could also be a w1 17 months after the death of the victims would not
wwsew 8 factor. We spent the day in trial here in court. weww 8 be valid.
a9 And then the following Monday Ms. Durrer, from my ozzem 9 On April 29 of 2011, during oral argument
ewvorn 10 office, contacted Ms. Ross at the medical enzen 10 Mr. Li told this court he had documentation in his
v 11 examuner's office to find out how the blood had enww 11 file that the toxins would only remain in a
eweew 12 been stored and whether additional specimens might wnwm 12 person's system for three days. And I would refer
zwveen 13 have been frozen and preserved. At that time we wuwew 13 the Court to the trial transcript of 4/29/11,
«www 14 didn't know how the specimens had been stored. wuew 14 page 59, lines 21 to 60.
www 15 Ms. Ross then contacted Dr. Blume the wnem 18 And, third, the fact that the blood of
| =www 16  same day, Monday, to discuss the possibility of «uam 16 the victims was not tested during the period that
wween 17 testing for organophosphates and frozen tissue. zewew 17 @pparently an accurate result was possible was
woew 18  And Dr. Blume again expressed his concern about the |«.ww 18 presented to the jury during trial. That was one
«www 19 effect of the passage of time regardless of how ave 19 of the factors ultimately that the defense used to
wwxews 20 they were stored, just the effect of passage of wweew 20 @rgue In favor of a Willits instruction. And the
«wsew 21 time on the stability of the specimens. And then s 21 Court did, in fact, give the jury the Willits
22 on February 2 we hand delivered a letter to the enwn 22 instruction.
oew 23 defense disclosing what Dr. Blume had told us. 2o 23 I would refer the Court to the
wwam 24 I don't believe there is any basis to s 24 defendant's request for the Willits instruction
ewww 25  argue from this record that the state was dilatory e 25 filed on June 10 of 2011 at page 6 where they
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1 awsen 1
2 decedents' blood samples at a time when w2 And the same analysis that I just argued
3 organophosphates could still be detected was asam 3 L0 this court about the state's disclosure of
« 4 material and potentially exonerating and used that aewew 4 Dr. Blume's concerns would also apply to their
5 to get a Willits instruction for the jury. awsew 5 @argument that we had a Brady obligation with regard
6 So given the above record, Your Honor, I nwsew 6 to Dr. Mosley's opinions.
7 believe the record is clear that the defendant PR § First, the information was presented
8 suffered no prejudice from the state's delay. avem 8 during the cross-examination of Dr. Mosley. The
9 Again, we're tatking about February 25 to March 2, aveen 9 defendant admitted Exhibit 1001, which is
10 a period of five days, two of which are weekend, so avsew 10 Dr. Mosley's letter or email wherein he uses those
11 from Friday until the following Wednesday to notify v 11 words, that he believes it was a waste of time to
12 the defendant that Dr. Blume had concerns about the | «vww 12 have that blood tested after 17 months. And they
13 stability. «wwn 13 examined Dr. Mosley at length regarding its
14 Moving on to the next incident that the vz 14 contents. And that's set forth on the trial
15 defense alleges is prosecutorial misconduct, it's avww 15 transcript of May 6, 2011, on page 67.
16 found on page 9 of the defendant's motion, where e 16 The defense examined Dr. Mosley to
17 the -- it s wnitten that the defendant alleges «www 17 emphasize to the jury that the state had failed to
18 that Dr. Mosley's opinion expressed to the state in znwew 18 preserve the blood samples taken when Ms. Neuman
19 March that testing for organophosphates after the zveew 19 was admitted to the Flagstaff Medical Center.
20 significant passage of time would be a waste of a2 20 And, third, the argument that I've
21 money, was Brady material, and the state's failure wwew 21 already made that Mr. Li told this court on
22 to disclose 1t to defendant before their interview avse 22 April 29, 2011, during oral argument that he had
23 of Mosley on April 18 was misconduct. evsew 23 documentation in his file that the toxin would
24 First of all, Your Honor, there i1s no evwew 24 remain in a person's system for three days
25 legal support cited by the defendant in the motion s 25 INdicating that that was information that the
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1 for new tnal that Dr. Mosley's opinion 1s somehow zwwn 1 defense already had.
2 Brady. Nor s there a legal support for the wmosm 2 And then, finally, the defense again used
3 argument that we had an obligation to disclose that =www 3 that information to instruct the jury or get an
4 opinion before his interview. wwew 4 INStruction on Willits.
5 The defense interviewed Dr. Mosley four cwiem B Given this record, I don't believe the
6 times prior to his testimony. They interviewed him zweww 6 defendant can show any prejudice in any way by the
7 first on May 21st of 2010; again, on January 6, ewws 7 timing of the state's disclosure of any of the
8 2011. They interviewed him on Apnil 18, 2011, and =uzw 8 these opinions about organophosphate testing.
9 again on April 19, 2011. wuwam 9 The next 1ssue that the defense raises
10 I don't believe that any Court would find aeww 10 and claims as prosecutorial misconduct in the
11 that that fact scenario described above somehow =wzew 11 motion appears on page 9 of the defendant's motion
12 constitutes a Brady violation. Brady and it's wuwn 12 for new trial. And that's where it is alleged that
13 progeny hold that a defendant has due-process right |« 13 the county attorney, me, personally learned
14 to disclosure of material, exculpatory evidence. asww 14 exculpatory information from Dawn Sy, our DPS
15 And the standard is whether the evidence is euwwew 15 criminalist, in April of 2011. And it's implied in
16 material to the issue of guilt or iInnocence. =wsm 16 the motion that based on this exculpatory
17 Evidence is material only if there is a reasonable =wsew 17 information that I allegedly learned that we then
18 probability that had the evidence been disclosed to aweew 18 eliminated her from our witness list.
19 the defendant, the results of the proceeding would o 19 I believe the Court knows that that Is
20 have been different. aweew 20 simply untrue and not supported by the record.
21 The defense has not made nor can a record | wwew 21  First, it's an untenable argument. And the facts
22 be made nor credible argument be made that the anwe 22 d0 not support any Brady violation. The state had
23 timing within which they learned that Dr. Mosley asww 28 Made full disclosure of Dawn Sy's report, her lab
24 believed it would be a waste of time to test the zwiww 24 notes and everything that the defense had requested
25 victims' blood after 17 months somehow affected the |ww..w 25 of Dawn Sy or the lab well before trial.
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w1 We had made her av le early on for a ezoe 1 as a tnal ess, that following our conversation
w2 defense interview. When the defense interviewed anww 2 With her in April of 2011, we had scheduled her to
zwsem 3 her, they interviewed her extensively about the lab enuw 3 testify on May 6 of 2011. I believe the Court

| 4 tests with the state present and apparently wnuww 4 knows that she came to the courthouse and remained
5 interviewed her a second time without the state ezww 5 here the entire day waiting to testify.
1‘ wuwew O being present. And then they called her as a tral aznwn 6 Dr. Mosley's testimony took longer than
1 anem 7 WItness without disclosing to the state ahead of wnww 7 Scheduled, and Ms. Sy did not make it to the stand
zwww 8 time whatever was said during that second interview wzew 8 ON May 6, 2011. She did have a vacation in Hawaii
zvwv 9  when we were not present. ez 9 that was scheduled for the following two weeks.
wwwaen 10 I think the record is clear that the =zsew 10 And due to the length of the tnal, the limited
wsew 11 defense knew when they interviewed Ms. Sy about the | xz.e« 11  number of remaining tral days and because the DPS
awsew 12 organophosphates defense. They chose not to ask enw 12 report, as well as Dawn Sy's notes, had already
awsew 13 her about whether the test she ran would detect ezem 13 been admitted during the testimony of
«noew 14 Organophosphates or pesticides. Yet now they claim «zem 14  Detective Diskin and because Dr. Dickson had
«nwew 18 the state had a Brady obligation to contact the wzwn 18 testified about the chemicals identified in her
~wwn 16 defense when we asked her in a pretrial preparation «zem 16 report, the state decided we no longer needed to
nwnww 17 context that question. And the answer from Ms. Sy «zsm 17 call her as a witness.
awev 18 was simply that she did not know. wnsem 18 But it 1s a false implication in the
wezen 19 These facts, Your Honor, under any wnww 19 defendant’'s motion for mistrial to suggest that we
wnuew 20 scenario would never support a finding of a Brady wzsm 20 made the decision to withdraw her as a witness
wns 21 violation. Again, Brady and its progeny enewm 21 because we had somehow learned something from her
wnze 22 specifically focus on the defendant's due-process wnwew 22 that was exculpatory. There is no basis for that.
wnsew 23 1ights to disclosure of material exculpatory enum 23 The fact that the state had Ms. Sy drive
wnwn 24 evidence. And the inquiry I1s whether or not there enww 24 from Phoenix to the courthouse on May 6 and remain
anaew 25 1S @ reasonable probability that had the evidence wnm 25 the entire day so she could testify following
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=nwv 1 been disclosed to the defendant, the result of the aszw 1 Dr. Mosley belies the suggestion that somehow we
anww 2 proceeding would have been different. wmwew 2 had learned exculpatory information from her in
s 3 The facts do not support a credible wnmw 3 April, @ month before we had her come up to the
ansew 4 argument that the fact that the DPS crime lab esww 4 courthouse and therefore withdrawn her as a
ansew 5 Ccriminalist did not know whether the test she ran waww B Witness.
=nsw 6 could test for organophosphates or poisons -- wnum 6 We would also note, Your Honor, that the
wnown 1 pesticides somehow affected the outcome of this wsww 1 defense used Ms. Sy's report and her notes
e 8 trial because clearly they did not. waem 8  extensively during tnal to argue that there were
wnom 9 Second, In the defendant's motion for encew 9 pesticides present on the tarps that were tested.
aaom 10 mistrial, the nature of the state's conversation enam 10 And we would note that the defense had used the
enwew 11 with Ms. Sy in April of 2011 is mischaracterized. sz 11 defendant -- the state's decision not to call
«nww 12 The purpose of the state's conversation in April awxmsen 12 Ms. Sy to the stand -- had used that information to
wz2en 13 With Ms. Sy was pretrial preparation in accordance awzsm 13 imply to the jury that the state had attempted to
wsew 14 with the standard procedure of contacting a witness ensew 14 keep Dawn Sy's testimony from the jury.
e 15 prior to their testifying, to review the scope of o 15 I believe the Court will recall in
enww 16 their testtmony and to introduce the witness to the «uwew 16 Mr, Li's closing arguments, he made the following
wnxew 17 prosecutor. auwn 17 comments relating to the state's fallure to call
wansen 18 It was not unreasonable for the state, by wueem 18  Ms, Sy: Why does Mr. Ray, who doesn't work for the
«znwew 19 that time aware of the organophosphates defense, to aww 19 State of Arizona, doesn't have the resources -- why
anew 20 inquire of Ms. Sy whether she couid test for them, w2 20 is it that Mr. Ray has got to get the state
ez 21 The defendant's motion for mistrial also euws 21  employee In here to testify about what she found in
22 misrepresents the nature of the state's decision aum 22 the labs?
arse 23 not to call Dawn Sy and improperly suggested it to w2z 23 And then they argue i1s that how you want
wnsen 24 the jury as well. And I believe the Court will am 24 to your government to work? Or is the answer
usew 25 recall that the state fully intended to call Ms. Sy auwm 25 actually that what Dawn Sy had to stay isn't
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wawm 1 helpful to the case for the statgs it possible wzum 1 .March 24 the state filed a motion to
«uew 2 that the state didn't call her because Dawn Sy emew 2 cOmMpel the disclosure of the lawsuits that they
wueew 3 would give you that real possibility that Mr. Ray waww 3 INtended to use to impeach trial witnesses. There

~ 4 didn't kill these folks? anew 4 were -- we could find, Your Honor, two discussions
' 5 And that occurred June 17, 2011, It's wmzew 5 that we had with the Court about the lawsuits --
wusen 6  set forth in Exhibit D to the state's motion, the e 6 ONE on March 22nd, when the issue came up during
wussew 1 trial transcript at page 60, lines 4 to 61. «zom 7 the defendant's cross-examination of a witness
wsom 8 In short, Your Honor, there is simply no ensw 8 USiNg the lawsuit that had not been disclosed to
o 9 support in the record that there was any misconduct e 9 the state. And during a sidebar on March 22nd -- 1
n=ww 10 by the state in that regard and clearly no «naw 10 believe It was a sidebar -- I had told the Court I
azsww 11 prejudice to the defendant for the state's ezsm 11 did not know about the lawsuit pertaining to that
esww 12 nondisclosure of a conversation with Ms. Sy simply anew 12 witness, but I made it clear to the Court and
amew 13 telling the state that she didn't know whether or amww 13 coOunsel at the time that we were generally aware
e=wv 14 not the lab could test for pesticides. wxsew 14 that lawsuits had been filed.
axue 15 Moving on to the next issue that the wzsem 15 That conversation has been parsed in the
«xwv 16 defense has alleged in the motion 1s grounds for a «aoew 16 defendant's motion to suggest that I made a
=sww 17 New trial and was prosecutorial misconduct set enew 17 misrepresentation to the Court when I said that 1
2=wm 18  forth in the defendant's motion in the section nuwew 18 Was not aware of the lawsuit. There is simply no
=ssew 19 Where they talk about civil lawsuits and enwn 19 basis for the defense to advance that as an
a=awv 20 1Mpeachment evidence, and the defense wrote in the | «»w 20 argument for error let alone prosecutorial
= 21 motion that the state, quote, took a cavalier nwew 21 Misconduct.
wnsen 22 approach to the disclosure of impeachment evidence | ez 22 The other argument that is made in the
wssew 23 throughout the trial. That's untrue, Your Honor. auen 23 defendant's motion is that the state's conduct in
wssw 24 There 1s no record to support that statement. wuzew 24 Objecting to the defendant’s failure to disclose
wzssoem 25 In support of that argument, they argue eunze 25 the lawsuits that they used to impeach prosecution
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
® z %
«=ew 1 1IN the motion that the state objected to the «nxew 1 witnesses and that our motion to compel them to
== 2 defendant's failure to disclose lawsuits that they wawew 2 disclose the lawsuits was misconduct. So, again,
wx 3 USed to impeach prosecution witnesses and that it aus 3 they're arguing that our act of filing a motion to
wwww 4 was error when we moved to compel the defendant to |z« 4 compel and our objection to their failure to
s 5 disclose the lawsuits. And they alleged that the wsww B disclose the lawsuits somehow was error and
«xow 6 State made false statements to this court about the exww 6 prosecutorial misconduct. Again, there is no basis
axav 1 State's knowledge of those lawsuits. wnsew 1 in fact or in law to advance that argument to the
wmu 8 I want to address both of those ans 8 Court.
nwzen 9 allegations that are made in the defendant's motion omeen 9 I would remind the Court that we filed
wxzew 10 and make a record that both of those are simply ausm 10 OUr motion to compel disclosure of the lawsuit that
wnww 11 UNsupported by the record and not true. As the esewn 11 the defense intended to use to impeach trial
«nsww 12 Court will recall, the issue of the use of civil exeew 12 withesses the day after we were caught by surprise
wnww 13 lawsuits first arose during trial during =nuww 13 by their use of a lawsuit during cross-examination
wxaw 14 Cross-examination of a witness when the defense axwen 14 without prior disclosure.
wneew 16 Used a lawsuit that had not been disclosed to the amew 16 The defense filed a motion to compel
assew 16 state, wnww 16 disclosure of Brady material arguing that the state
amsen 17 The Court will recall that the state was «»ww 17 had the obligation to seek out and disclose those
essev 18 taken by surprise because we were not aware that warm 18 lawsuits. And ultimately the Court denied both of
esww 19 the defense intended to impeach the witness with anzm 19 those motions. The Court denied the state's motion
assew 20 the fawsuit. And, agamn, it had not been disclosed wnw 20 o compel and the defendant's motion to compel.
oo 21 t0 US. We objected at the time to the defense's enww 21 The Court denied both of them on April 19.

22 use of the lawsuit to impeach without prior o2z 22 So to argue now that the state’s act in
aew 23 disclosure. And at the time the defense had agreed anow 23 filing those motions or an advance of an argument
anem 24 to withdraw the use of the lawsuit until the issue anaw 24 somehow Is misconduct is not supported by the
wnww 25 could be resolved. wnew 25 record. And, again, with many of the incidents
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anww 1 that the defense has alleged a!:\cts of misconduct | wwwn 1 interwewgr. Kent in April of 2011. And
=neem 2 and prosecutorial misconduct, there is simply no wzow 2 Dr. Kent, as you will recall, was a Spiritual
ansem 3 legal support offered to advance their arguments. wuww 3 Warrior participant from 2008.
-~ 4 And this 1s another one of them. anem 4 The motion filed by the defense cites no
' 5 As the Court will recall, the defense azww B legal authority whatsoever to support the argument
aweew 0 UsSed the civil complaints filed by participants to «zsw 6 that the state cannot continue to investigate
wweew 7 iMpeach numerous witnesses. And I don't want to wnsew 7 iSSUES as they arise during trial nor does the law
=2 8 rehash here the issue, Your Honor, of who had the mase 8 prohibit such conduct by the state.
=0wn 9 Obligation to disclose, to obtain or disclose. But anoem 9 In fact, the law specifically
a0 10 sUffice it to say that the record is clear that the esem 10 contemplates that parties may use matenal and
«xww 11 defense had knowledge of and access to those anww 11 Information not disclosed seven days prior to trial
exww 12 lawsuits and, in fact, used them both in «nww 12 provided we obtain leave of court. And that's in
awns 13 Cross-examining the state's witnesses and in enwv 13 Rule 15.6(d). That specifically contemplates that
=wwew 14 @rguing to the jury in closing that witnesses had a =nww 14 new material will arise during trial and lays out
exzw 15 motive to testify against the defendant. exzm 15 the procedure for the parties to file should we
anwm 16 So assuming for the sake of argument that | «»»s~ 16 wish to use that information in the trial itself.
zweew 17 we had some obligation to seek out lawsuits but w17 And with respect to both the Hamiltons
«xew 18 again not our possession or control -- but assuming | «xxws 18 and Dr. Kent, two examples advanced in the
anen 19 for the sake of argument that we had some sort of wwsm 19 defendant's motion to somehow illustrate
wwom 20 Obligation, there 1s just no evidence that the esww 20  misconduct, we follow that procedure laid out in
oo 21 defendant was prejudiced in any way. ene 21 15.6. In fact, during trial we filed three motions
s 22 On page 11 of defendant's motion for wnew 22 pursuant to Rule 15.6. The first was on March 14
e 23 mustrial, the following 1s stated: They allege, s 23 Of 2011 where we sought to use information that we
nnoen 24 quote, that virtually every week of trial revealed wusew 24 had received the previous week relating to the
axwm 25 new Information the state had failed to disclose esew 25 defendant’s unauthorized use of the Samurai Game
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enwe 1 timely. This is before trial, close quote. «wwn 1 and the Holotropic Breathwork. The Court denied
anwem 2 That i1s another allegation very sweeping zueew 2 that motion, and we did not use it at trial.
esam 3 iN nNature that is simply unsupported by the record. wsom 3 The second motion we filed was --
«usn 4 Under that caption the defense cites only two x4 pursuant to 15.6 was March 28 of 2011, when the
w5 @xamples after making that broad, sweeping «uwwn O  state filed a motion requesting to use information
wwo 6 allegation that virtually every week there was new «uwn 6 about the articles of incorporation and annual list
answen 1 Information that we failed to disclose. They cite s 1 for James Ray International that we had received
anww 8 ONly two examples claiming that both of those auw 8 from the Nevada Secretary of State's office. And
enem 9 examples are misconduct. And they pertain to w9 that request the Court granted.
=uem 10 Interviews that the state did of witnesses after nuzen 10 And then the third motion we filed was on
«ssen 11 the trial had begun. wuswew 11 March 24, 2011, when we filed a motion requesting
ansm 12 The trial lasted almost four months. «uww 12 to use information relating to the brands and types
answw 13 That's about 16 weeks. And to write in the motion =uww 13 Of poisons and pesticides used at the Angel Valley
wxorn 14 that virtually every week we failed to timely =uo 14 Spiritual Retreat Center prior to and during the
ansem 15 disclose and then give two examples would certainly | ca.ww 15  Spirtual Warrior 2009 event.
=z 16 be an indication that that is simply not supported wzsssoom 16 In that motion the state informed this
«xzw 17 by the record. ausew 17 court and defendant that based on the defendant's
anwm 18 I'll address the two examples that they =usew 18 Opening statements and questioning of witnesses we
exzww 19 give In the motion because neither one is grounds 2use 19 were seeking to discover information related to any
=nww 20 to believe any error occurred at all let alone esww 20 pesticides or poisons used at Angel Valley Retreat
wxam 21 prosecutorial misconduct. asww 21 Center. We also informed the parties that we were
22 The two examples that the defense cites wwwwn 22 seeking to discover information relating to the
=z 23 1IN the motion are, one, that we interviewed the nsow 23 CcOmMposition of the logs burned to heat the rocks
azsew 24 Hamiltons in March 2011 about their policy against wsowm 24 during the October 8, 2009, ceremony.
assem 25 the use of toxins on their property and that we s 25 And, finally, in that motion we informed
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asmww 1 the Court and defendant that @sponse to an wwwv 1 had -- wit*spect to the paramedic report from
wswew 2 iNQuiry from the state, that Mrs. Hamilton had sent wos 2 2005 pertaining to Daniel Pfankuch, I had said it
ws2ew 3 tO the state two emails and 11 photographs relating swem 3 Was Trial Exhibit 257. That was not admitted, but

4 to this issue. eswwn 4 Exhibit 12 at the 404(b) hearing was admitted on
‘ 5 And then on March 30, we disclosed a woew 8  November 16 of 2010. And that is the paramedic
axsw 6 rough draft of Detective Diskin's supplemental wosew 6 report.
asww [ report documenting his discussion with the wooen 1 The second example that is given
wssw 8 Hamiltons on March 21st of 2011. And the Court =owew 8 beginning on page 11 of the defendant's motion
wsaw 9 granted that motion. w9 claiming that the state had failed to timely
wson 10 Ultimately the defendant requested an awwe 10 disclose information -- the first example was the
wwen 11 INterview with both of the Hamiltons, which was s 11 Hamilton information, which the Court did allow
«som 12 arranged by the state. And following the interview sawm 12 according to the rules.
=ssew 13 the defendant requested a copy of the notebook that | wewe 13 And then the second example given in the
wszew 14 Mr, Hamilton had referred to and brought to that sozew 14 defendant's motion is that our request of this
assew 15 INterview. And copies of the notebook were wwzew 15 court to allow us to call Dr. David Kent
«s=w 16 provided to the defense. «omw 16 constitutes prosecutorial misconduct.
wxoew 17 Later they requested digital copies of wozem 17 As the Court knows, Dr. Kent had
=swew 18  those photographs taken by the Hamiltons in October |s«ww 18 contacted the state via email on a weekend after
axwu 19 0Of 2006, and then they moved to admit those woam 19 the trial was well in progress. We immediately
aswww 20 photographs at trial as defense exhibits 882 and wownw 20 disclosed that email, his email to the state, on
ewww 21 883, And then during the testimony of the wuam 21 the Monday preceding the weekend. That was
ewmw 22 Hamiltons the defendant used the exhibits to soswew 22 March 14 that we disclosed it. And we added
wwom 23 1mpeach the credibility of the Hamiltons. sasew 23 Dr. Kent to our witness list.
w24 But the defendant's argument that the worsen 24 Ultimately the Court precluded the state
wwam 28 State improperly disclosed information about the waswem 25 from calling Dr. Kent as a witness, ruling that the
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wszn 1 Hamiltons' policy on toxins ignores the plain a1 a@dmission of the evidence would be prejudicial to
«swww 2 language of 15.6 and ignores this court's ruling wwewew 2 the defendant and not consistent with the
nuswen 3 after we filed @ 15.6 motion wherein the Court weoew 3 defendant’s rights to and the public's interest in
esow 4 granted us leave to use that information that we w4 @ fair and orderly trial.
wseew 5 had learned. waum B Because the Court did not allow the state
axum B So there is simply no basis for the wawew 6 to call Dr. Kent as a witness and there was
wwww 7 defendant's motion wherein they claim that we weww 7 absolutely no mention of his proposed testimony
wsszw 8 COmmMitted prosecutorial misconduct. And, in fact, weoew 8 €ver to the jury, there simply can be no finding
wuwm 9 there is simply no basis to argue any error at all waew 9 that the state's conduct in this regard influenced
«usw 10 with regard to the Hamiltons. wuwew 10 the verdicts in this case.
oaroem 11 MR. KELLY: Your Honor, can we take a break? oacezeem 11 There is no support whatsoever for the
«wwew 12 It's been about an hour and a half. wuww 12 @argument advanced by the defense that it was error,
warnm 13 THE COURT: 1It's pretty close. So we'll do wuwew 13 let alone prosecutorial misconduct, for us to
asen 14 that, We'll take the recess right now. About 15 «awnw 14 follow up on investigative leads. We followed the
wsmew 15 minutes. Thank you. wewew 15 rules in doing so. And whatever rulings we got
aaiem 16 (Recess.) wzws 16 from the Court we then completely complied with.
wswwem 17 THE COURT: The record will show the presence | wosm 17 On page 13 of the defendant's motion, the
=wiew 18  Of Mr. Ray and the attorneys. wesew 18 @argument is advanced as grounds for a new trial
w19 Ms. Polk. waoew 19 that, quote, the state throughout the trial has
osoovom 20 MS. POLK: Again, Your Honor, I do apologize e 20 taken positions that it knows to be legally
wwev 21 fOr the length of the argument. And I do wueww 21  meritless. And that's on page 13, lines 17 to 18.
b 22 appreciate the Court's patience Iin allowing me to o0t 22 The motion cites two instances In support
w~ 23 make a record with respect to each one of these 31 «aww 23 Of that allegation of error. The first is that the
awzv 24 alleged incidents. waew 24 State argued an independent legal duty for
wonm 25 Before I continue on that last topic I wazew 25 Omission. And the second is that the state argued
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maww 1 that cvil lawsuits are an admts& of wwwm 1 ’questions that are set forth in
woww 2 responsibility. mwsn 2 defendant's motion for mistrial follow leading
wan 3 The state's view that it did not need to wwwn 3 questions by Mr. Kelly during his cross-examination
« 4 identify an independent legal duty in order to awzew 4 Of Detective Diskin, And what's admitted from the
. 5 prosecute the defendant for omissions was an issue =wew B defendant's motion for new trial are the line of
snew 0 that was briefed extensively, argued extensively, wwzen  ©  questions from Mr. Kelly on cross-examination of
wuew 7 by the parties during the tnal as well as the jury nuwee 7 Detective Diskin where he asked multiple questions
susew 8 INStructions. wwwew 8 about Mr. Haddow's report and improperly suggested
wose 9 This issue in the defendant's motion, wewn 9 to the jury that the state was hiding information.
swsw 10 there i1s absolutely no legal support raised for the wwan 10 And specifically I would refer the Court
ansew 11 @rgument that somehow it was misconduct for the wwam 11 £o the tnal transcript of May 4 of 2011, pages 15
=wom 12 state to advance a legal argument. And there is no wesew 12 10 40, where we argued this issue at length outside
wuwew 13 plausible basis for this court to find error let w13 the presence of the jury, and the Court ultimately
aucew 14 alone prosecutonal misconduct. sooe 14 155uUed a ruling.
woasew 15 The state's position that settlement of a woom 15 But I'll refresh the Court's recollection
wewn 16 Vil lawsuit 1s admission of liability -- that woww 16 that Mr. Kelly in cross-examination of
wumw 17 came up n the context of Rule 408 of the rules of «owm 17  Detective Diskin had talked about the Haddow email,
=uww 18  evidence and during the discussion about the issue o 18 had called it a "preliminary report," had examined
woen 19 Of the use of civil lawsuits for impeachment asowew 19 Detective Diskin about the June conference call
wezen 20 purposes. oz 20 between the county attorney prosecutors and
osoazsem 271 Again, the defendant's motion cites no womw 21 Mr. Haddow, that he had asked several questions
woew 22 Case law, no legal authority, for his position that woxew 22  about the June conference call, that he talked
o 23 these two issues somehow constitute prosecutonal o 28 about whether or not the state had disclosed Rick
wosewn 24 misconduct of any sort, or perhaps more important, wosen 24  Haddow as a witness.
wuen 25 that these arguments advanced by the state somehow | woraen 25 He cross-examined Detective Diskin about
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wuaw 1 affected the outcome of the tnal itself and denied wowew 1 whether or not Ms. Do had asked to interview
wusw 2 the defendant a fair tnal. wowew 2 Mr. Haddow. He talked about what the jury had been
woun 3 Agarn, these, as with all of the other suen 3 told at the beginning of trnial as to who the
sucew 4 ISsues I've talked about, there is simply no basis wowew 4 witnesses would be, how 29 days -- several
wusm 5 for the defense to argue that there is error let w5 questions about 29 days ago a report being
wsoen 6 alone prosecutorial misconduct. woaew 6 disclosed by the county attorney after the trial
wosown 1 On page 14 of defendant's motion, the wosew 1 had started. And then he talked about a Brady
w8 Motion argued that there 1s a pattern of improper wosew 8  Vviolation and about sanctions.
wwem 9 questioning of witnesses by the state. On page 14 oo 9 Those questions came with the state
weww 10 1t's argued that the potentially inculpatory wwoen 10 Objecting over my objections. And I believe
wszw 11 aspects of the Haddow report were improperly argued | wsww 11 without guestion that information -- many of those
aszsw 12 by the state. w12 questions elicited information that was improper
weszw 13 Again, there is no legal support cited in sweew 13 for the jury to hear, including that the Court had
wexm 14 the defense's motion that the state's line of wuww 14 found a Brady violation and sanctioned the state.
ssww 15 questioning on this issue was in any way improper. auam 18 The record n this case will show that
wwww 16 As the Court will remember, on May 14 -- wuz 16 prior to my questioning -- my questions to
weem 17 0N May 4 of 2011 during my redirect exam of saxew 17 Detective Diskin that the defense claims are a
wsww 18 Detective Diskin, I asked him about information wasew 18  basis for a new tnal -- the record will show that
s 19 about carbon dioxide and whether 1t was consistent suw 19 Mr. Kelly had posed question to Detective Diskin
assev 20 with the information he had learned from Rick wuom 20 stating to the effect that -- to Detective Diskin
assen 21  Haddow. nuew 21 that you had never told Ms. Do in your interview
22 The defense's motion for a new tnal wwam 22 that occurred June 2010 about carbon dioxide, did
w23 portrays that issue on page 14 to 16 of the motion anew 23 YyOUu?
wwos 24 in @ way that is misleading and omits important wuse 24 And the detective had responded, yes, I
swoen 25 facts setting the stage for my line of questions. wases 25 did.
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wossen 1 And Mr. Kelly said, w’,we can look at wnzem 1 concernin’e potential significance of carbon
wusew 2 @ transcript, can't we? wusmw 2 dioxide and of the location of the participants in
P | And then Mr. Kelly never went back to the anzw 3 the sweat lodge have been known to the parties for
4 transcript. wwwew 4 months prior to the commencement of tral. And
‘: 5 So on redirect, then, I was following up anww 5 that's the Court's ruling on pending matters on
swsew 6 ON that particular issue. And my question was wua 6 Apnl 9, 2011, on page 2.
wwwm 1 proper to clarify that Detective Diskin had, in wvwem T And then, finally, I want to draw the
wwew 8 fact, told Ms, Do about the 1ssue of carbon auww 8 Court's attention and make a record of the fact
w9 dioxide, wnew 9 that the excerpts from the transcript that are
wosien 10 My question to Detective Diskin was, do wuee 10 cited in the defendant’s motion for new trial about
wwaem 11 you recall what you told Ms. Do during the wusew 11 the Court's comments were not In response to my
wmew 12 Interview of June 16, 2010, about carbon dioxide? ausme 12 lIne of questioning of Detective Diskin but were In
wwzew 13 He responded, yes. wnsen 13 response to some issues surrounding the testimony
wwem 14 My question was, and what did you tell s 14 Of Dr. Mosley. And that's on page 15 of the
wnsen 16 her? ausew 15 defendant’'s motion, lines 13 to 23.
amar 16 And he said, that I believe that the w2 16 The motion quotes this court’'s comments
wnwn 17 deaths were a result of a combination of heat and awww 17 made on May 5, 2011, and saying that they are in
wwww 18 carbon dioxide. szwm 18 response to my line of questioning of
oo 19 And then my question was, is that suwew 19 Detective Diskin. And that 1s simply inaccurate.,
wemwew 20 CONsistent with the information that you learned wazen 20 A review of that passage reveals that
wnww 21 from the man named Rick Haddow? aewn 21  those comments by this court actually came during a
aman 22 And his answer was, yes. weuw 22 discussion between the parties and the Court about
wouem 23 And that 1s set forth in the tnal srww 23  an Issue that had occurred during the direct
anen 24 transcript, May 4, 2011, at page 187, lines 16 to anwn 24 examination of Dr. Mosley relating to his
nwsew 25 25. wrem 28  differential diagnose and that those comments from
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awsen 1 The next morning, on May 5 of 2011, the w1 defendant's motion should be read in the
swwm 2 defense moved for a mistnial on this very issue. anew 2 appropriate context.
avwew 3 And I made the same record then that I am making cusm 3 Dr. Mosley had testified on the morning
wwww 4 here today. And this court denied the motion for weaw 4 Of May 5 of 2011, And then that afternoon defense
wwe 5 mistrial. And that's set forth on the -- in the wesen & had made another motion for mistrial after the
wowen 6 trial transcript on May 5 of 2011 at page 7, wuswm 6 state had questioned Dr. Mosley about carbon
wweew 7 lines 6 through 21, where the Court denied the wwoew 7 dioxide.
wwem 8 mMotion for mistrial. wiom 8 And the Court's comments that are set
wosem 9 And I would note again, Your Honor, this awwsew 9 forth on page 15 of defendant's motion to argue
wwwew 10 18U, I1ke many of the other 1ssues argued as sunwew 10 that my line of questions of Detective Diskin were
wweew 11 €rrors or prosecutorial misconduct, there 1s simply wueew 11 Improper actually pertain to Dr. Mosley's testimony
wown 12 NO legal authority or case law set forth in the seww 12 and not Detective Diskin's.
aoew 13 defendant’s motion to support the notion that oz 13 On page 26 of our response, Your Honor,
woeww 14 somehow that there was any inappropriate conduct anzm 14 we quoted the entire passage for the Court in its
wewn 18 there, aumm 18 cOrrect context. I won't quote it again here. But
wosev 16 Ultimately, then, this court on May 9, auwwew 16 just to emphasize that the comments that appear in
awsen 17 2011, 1ssued a ruling, what was called "a ruling on wnww 17 defendant’s motion are taken out of context and
swsen 18 pending matters” and clarified how the parties wnwew 18  should be read within the appropriate context.
auveen 19 could use the Haddow email throughout the remainder | wwcw 19 And, finally, this issue -- again, this
wueen 20 Of the trial. anwn 20 goes back to the Haddow issue. I've already made
asrioem 21 In that ruling this court stated that the auan 21 this argument once today, and I will make 1t again,
b 22 Brady violation, quote, did not aliow the defendant ausew 22 that as the trial progressed, the parties and the
o 23 to present information in the Haddow report in a wusew 23 Court learned more about the 1ssue of carbon
swiew 24 manner contrary to the rules of evidence. The wese 24 dioxide. And I think the Court in reviewing
anwm 28 Court's ruling also noted that, quote, issues wnsew 25 wWhether or not there was error and whether or not
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wueew 1 the error was harmless or somcgw prejudiced the PRI | ., in fact, when the defendant at that
wueww 2 defendant should review it in the context of what swew 2 time asked for a contemporaneous nstruction on
wuww 3 the Court and the parties know now. And that's wese 3 this 1ssue, the Court found that the state had a

4 specifically the context of Dr. Paui's testimony -- wesew 4 proper purpose for that questioning. And I would
5 the defendant's own expert -- who testified that, wssew B point the Court to the trial transcript of
awew 6 in his opinion, carbon dioxide would dissipate wesew 0 4/28/2011, at page 107, lines 3 to 4, where the
wwem 1 equally throughout the sweat lodge. woom 7 Court stated, in terms of explaining the
wresm B On page 16 of defendant's motion -- e 8 INvestigation, that's fine.
wwsew 3 Moving on to the next incident that the defense PRIV | And, finally, given the fact that this
w10 alleges was misconduct, on page 16, lines 6 through | e 10  court did give a lengthy, contemporaneous
awen 11 7, 1t's written that the county attorney asked a arew 11 instruction to the jury on the issue of burden
e 12 litany of questions suggesting that the defense had wvzew 12 shifting to alleviate concerns that the questions
wuew 13 somehow acted improperly in not alerting the state arew 13 mMight imply the defense had some obligation to
awsm 14 to the possibility of poisoning or otherwise = 14 Inform the state of its finding, this line of
«uwwn 15 advising the state of the weaknesses in its case wnum 16 questioning was clearly harmiess.
wsoew 16 @gainst Mr. Ray. And that's simply untrue, answ 16 I won't quote the instruction that the
wwoem 17 Your Honor. wrww 17 Court gave the jury at that time, but it was given.
oo 18 First, my line of questioning of «vem 18  And it's attached at Exhibit J to our response.
wsoum 19 Detective Diskin was to establish when he learned osrras 19 I would draw the Court's attention to
aswew 20 Of the organophosphate 1ssue and whether any of the |wvew 20 State versus -- state ex rel McDougall versus
wsen 21 government witnesses, including Diskin himself, had | awses 21 Corcoran that i1s cited in our response. And it's
wiswn 22 €ver been questioned by the defense about wusew 22 found at 153 Ariz. 157, where the Court stated that
wswn 23 Organophosphates during the pretrnial interviews. wuwoew 23 the cautionary instruction to the jury was more
wwrem 24 My line of questioning of swem 24 than sufficient to cure any harm that might have
wuzew 25 Detective Diskin was not to suggest in any way that | «suwww 25 resulted. And that pertained to an issue in the
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wsem 1 the defendant or defense had acted improperly. And |«eww 1 White case.
wswew 2 1t was certainly not to suggest that the defense w2 Again, Your Honor, the cases -- the clear
ssw 3 had any obligation to advise the state of the wwew 3 line of authority is clear that when cautionary
newew 4 weaknesses of our case, as is written in the wuwwew 4 INStructions are given -- in fact, my review of the
wse 5 mMotion. wuam 5 Cases, it appears that they are encouraged, that
wisam O Furthermore, my line of questioning was wusm 6 giving those cautionary instructions cures any
swem 7 NOt burden shifting in any way. And the defense wus 7 potential error at the time.
wsew 8 Offers no legal support on this issue for their e 8 The state's not conceding there was any
assem 9 position that it was burden shifting. wnwew 9 error. The defense motion provides no legal
wissen 10 As the Court will recall, one of the wuan 10 support that that line of questioning was, in fact,
wssew 11 defenses in this case was to attack the quality of swaew 11 burden shifting when it was not. The burden
swww 12 the state's investigation and specifically to susew 12 shifting cases normally focus on comments on the
wwoew 13 attack the fact that the state did not know or «usen 13 defendant's refusal or decision not to testify.
wwo 14 pursue the issue of organophosphates poisoning. «usm 14 These questions were not burden shifting.

o 15 The state never hid from this court or wnsew 15 But in any event, upon the defendant's
aww 16 the jury that the fact that we did not know of the «uwoew 16 request, this court did give that contemporaneous,
awwm 17 organophosphate reference until Mr. Li's opening. aweem 17 cautionary jury instructions reminding the jury
wwzew 18 And the state was also up front with the jury that «uwoew 18 that the state has the burden of proof. And so
seew 19 when we learned of it, the detective did what he aneew 19 Clearly there is no error there.
wem 20 could to follow up on it. awme 20 Now, Your Honor, in the defense's motion
wezn 21 And given that attack on the quality of wwoew 21 fOr new trial based on prosecutorial misconduct

22 the detective's investigation, there was absolutely wnew 22 alleging that the state had engaged in iImproper
ov 23 nothing improper about a line of questions to anzew 23 qUestions, that's the only example that is given.
awsew 24 @stablish how and when the detective finally awem 24 But I would just note the following: That on
swem 25 learned of the organophosphate Issue, awnom 25 April 11, we filed the state's response to the
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«www 1 defendant's bench memorandum on prosecutorial wzew 1 Signed by Court specifically advises a witness
weww 2 Misconduct, and we briefed and made a record on the |22« 2 that he may be prosecuted or subject to penalty or
wwsew 3 ISSUes that were raised then. And to the extent «zzem 3 forfeiture for any perjury, false swearing or
~ 4 necessary, I'd like to incorporate those responses wmwew 4 CONtempt committed in answering or failing to
. 5 in case there is issues that I failed to cover in wzsew 5 a@nswer or in producing or failing to produce
wwsww 6 OUr response or here today in court. wzw 6 evidence in accordance with the order. And that at
anom 1 And then I'd like to draw the Court's wnem 7 the hearing on June 1st, 2011, in front of this
wnwew 8  attention to the fact that a review of the record wzew 8 COUrt, the state advised the Court that we had not
w9 N this case shows that the state consistently wzew 9 Offered nor would we ever offer immunity from
«mww 10 worked to present a factual, truthful and complete wzsew 10 perjury from a witness on the stand. And that's
woww 11 representation of the circumstances of this case to wzeem 11 set forth on the trial transcript on June 1st
awnww 12 the jury and to comply with the rulings of the wzsw 12 Of 2011 on page 7, lines 3 to 8.
wnww 13 Court, oz 13 Moreover, Attorney Mr. Launders, who had
wnwen 14 On multiple occasions we requested the anww 14 counseled Mr. Rock regarding his testimony, advised
awnzw 15 Court's guidance before questioning witnesses wnoew 15 the Court that the documents he wanted to file with
wnmw 16 regarding, for example, the prior sweat lodge sunww 16 the Court, quote, did not relate to those types of
wnww 17 ceremony and other itigated matters. And examples |«xww 17 concerns, meaning perjury or false testimony, and
wnsen 18 Of Our caution are set out on pages 23 to 24 of our anw 18  that a concern that there is an impending perjury,
wnww 19 response to the motion for a new tnial. nneew 19 @ crime of some sort. That's set forth again on
wnom 20 And specifically, when both Scott Barratt suzen 20 that same day, June 1st at page 23 in the trial
nnew 21 wWas testifying as well as Amayra Hamilton, the wnwm 21  transcript.
snew 22 prosecutors outside the presence of the jury asked sz 22 What the record shows Is that Mr. Rock
nnew 23 for the Court's guidance, told Court and counsel v 23 Was less than candid with the investigators when
wnsw 24 What the questions were we proposed to ask and then |wnsw 24 they interviewed him on October 8, 2009, and that
wnsew 25 a@bided by any rulings the Court made at that time. snww 25 he later came forward with additional information
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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wnsn 1 There 1s no record and there is no ==ew 1 that was properly disclosed to the defense prior to
wnoe 2 SUppPOrt whatsoever for the allegation in the motion wnew 2 trial,
aneew 3 fOr new trial that the state intentionally engaged wnem 3 The Court will recall that Mr. Rock
wnwe 4 1IN iMproper lines of questions. waem 4 testified at the 404B hearing as well as the trial.
waew D On page 16 of the defendant's motion, the |az«w 5 And, again, this is another incident that the
s 6 defendant -- the motion writes the following: wusew 6 defense motion for new trial alleges 1s misconduct
wrzew 7 Quote, the state behaved recklessly with respect to wasm 1 OF error but cites no legal authority for that
«nsm 8 the potential perjury by witness Mark Rock, end wxon 8 @rgument. Nor is there any argument that the state
w9 quoOte. waoew 9 acCted improperly in proceeding with the testimony
anwem 10 And on that -- in that section of wuoew 10 Of Mr. Rock.
anww 11 defendant's motion for new tnal, they alleged that s 11 We cited for the Court in our response
wnsew 12 by providing witness Mark Rock with use immunity wuwm 12 United States versus Sherlock, which is a Ninth
szww 13 for his testimony that the state either knowingly wwm 13 Circuit case from 1989 at 962 F. 2d 1349, that
awnew 14 elicited false testimony or, quote, at least wuzew 14 provides that mere inconsistency In testimony by a
nen 18 displayed reckless indifference to the risk of suam 16 governmental witness does not establish knowing use
wnsem 16 doing so, end of quote. wuve 16 Of false testimony.
wnsem 17 This 1s simply an unfounded accusation, —k 4 And furthermore, I would remind the Court
snsew 18 Your Honor. And I believe that there is a complete wuew 18 that the rules of evidence contemplates that
wnsew 19 record of this issue. There is absolutely no w2 19 differences will exist between trial testimony and
wnsew 20 factual or legal support for the allegation in wuwew 20 prior statements of a witness. And Arizona Rules
wnuem 21 defendant's motion that there was error or any sort wuew 21 Of Evidence, Rule 801(d)(1), contemplates that
22 of misconduct by the state in this regard. s 22 iNCONSIStent statements will be admitted and
Weon 23 As the Court knows, Mark Rock was given s 23 provided to the jury for their assessment of the
wzve 24 USe immunity for his testimony pursuant to wusen 24 1SSUE,
wnwew 28 Title 13, Section 4064. The statute in the order wsem 25 As this court knows, during trial the
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wusew 1 defense repeatedly used transcripts and records of a1 inference, Qe, to support their theory of the
wsae 2 participant's statements, the law enforcement from amwew 2 cCase; that the defense attorney had made
wsww 3 October 2009, to impeach tnal testimony, including wnem 3 AcCCusations against witnesses who were unable to
« 4 the testimony of Mr. Rock. wrsem 4 respond.

5 And in the closing argument by Mr. Li, wrsem B The prosecutor in closing characterized
wsww 6 the use immunity agreement to impeach his testimony |«xsw 6 the defense as a smoke screen and stated the that
w7 Was argued to the jury. The state neither elicited s 7 the defense theory was outrageous, quote, that it
wsen 8 false testimony nor displayed, quote, reckless amaw 8 Was quite an outrageous argument for her to make,
wsum 9 INdifference to the risk of doing so. wuew 9 that she, the defense attorney, may not be outraged
sz 10 There I1s absolutely no misconduct nor any waeew 10 by this prospect. But I certainly am.
sz 11 @argument that can be advanced that the state wazen 11 All of those, Your Honor, I bring the
wswen 12 COmmitted error, let along prosecutorial wmwew 12 Court's attention because the Court in Amaya-Ruiz
sz 13 MUSconduct, in calling Mr. Rock as a witness. w13 said all of that is permissible argument that
aszssem 14 On page 18 of defendant's motion for new wszm 14 prosecutors can make in making closing argument to
wsow 15 trial, there are several incidents pertaining to wxsm 15 the jury.
wsww 16 the closing argument both during the guilt phase as wuzw 16 And I would also bring to the Court's
axaw 17 well as the aggravation phase of the tnal that the wuxew 17 attention State versus Hansen, cited in our
ssw 18 Motion asserts are errors and prosecutorial asz 18 response as well. It's an Arizona Supreme Court
wssew 19 misconduct and grounds for a new trial. awsw 19 case from 1988, found at 156 Ariz. 291, wherein the
wassew 20 During the state's closing argument, the wsem 20 Court quoted State versus Gonzales, which was an
wxww 21  defense made many of the same objections on these naww 21  earlier Arizona case.
owww 22  iSSues that they have raised in the motion for new sz 22 Again, Your Honor, there are quite a few
wswow 23 trial. The objections were properly addressed by anem 23 Cases dealing with closing arguments and the wide
wuwen 24 the Court. wasew 24 latitude that prosecutors are given. But I'd like
wa i 25 In a few instances the Court found that sasem 25 to bring this quote to the Court's attention from
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wsww 1 an instruction to the jury was appropriate, and you wasew 1 the Hansen case. And this is on pages 296 to 297,
wwww 2 promptly provided that instruction to the jury, wseow 2 Where the Court said, quote, excessive and
ssz 3 INCluding the repeated reminder to the jury that wnew 3 €motional language is the bread and butter weapon
nwew 4 lawyers' comments are not evidence. wnem 4 Of counsel's arsenal mited by the principal that
wwnw D I'm going to address each of the claims wnew B attorneys are not permitted to introduce or comment
nwwew 6 that the defendant raises below. But in doing so, wnew 6 UpoN evidence which has not previously been offered
amsew 7 1 want to just discuss briefly some of the relevant waww 7 and placed before the jury.
wnww 8  cCases that talk specifically about closing weam 8 I know that the Court is familiar with
swem 9 @rguments by the parties. enwew 9 the State versus Bible case, which is a 1993 case,
anam 10 I want to draw the Court's attention to wszm 10 which, incidentally, predates the State versus
wnwm 11 State versus Amaya-Ruiz. We cited 1t in our wnsem 11 Hughes case, which sets out the standard for the
«xwom 12 response. It's an Arizona Supreme Court case from snw 12 motion for new trial based on prosecutorial
sz 13 1990. The cite I1s 166 Anz. 152, And that case waw 13 musconduct.
ansm 14 recognizes the well-accepted principal that counsel ansm 14 But in the Bible case the Arizona Supreme
o 15 are afforded wide latitude and may comment on the swew 15 Court case again recognized the wide latitude that
=z 16 evidence and any reasonable inference to be drawn wnww 16 prosecutors have in presenting their closing
wzeew 17 from the evidence. wnem 17 @arguments to the jury. Quote, during closing
wanem 18 In that case the Court said, quote, it's wwswew 18 arguments counsel may summarize the evidence, make
=mwe 19 okay to attack a defendant's arguments rather than snsm 19 submittals to the jury, urge the jury to draw
e 20 attacking counsel and found permissible the wnsm 20  reasonable inferences from the evidence and suggest
wamn 21 following examples of comments during closing: And wwoen 21 Ultimate conclusions.

22 in Amaya-Ruiz the prosecutor attacks the defense's oo 22 And in the Bible case one of the
w23 theory of the case saying that the defense wmew 23 Statements made -- or several of the statements
ween 24 attorneys had blind sided witnesses; that the wwerw 24 mMade in closing that the defense drew upon as a
wna 28 defense had relied on, quote, Innuendo and sowm 25 basis for a motion for a new trial included the
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owww 1 statement in the opening by the prosecutor that the wasew 1 counsel. BE®hey found that the improper comments
wwwem 2 VICEIM may have been tortured. The Court found musew 2 Were not so serious as to have affected the
aww 3 that it was improper but found it was not grounds ssem 3 defendant's right to a fair trial.

4 for a new trial. waum 4 And they noted again the Court's role in
‘: 5 The prosecutor had made the statement in | wwem 5 remuinding the jury that lawyers' comments are not
wwwew 6  closing that the victim may have been toured. waow 6 evidence and inappropriately using the jury
«www 1 There the Court found that it was a proper comment | ==ww 7 instructions to focus the jury's attention on the
wws 8 because it could be inferred from the evidence. wnwn 8 evidence.
a9 The Court found as improper the onww 9 The States versus Hughes case is a 1998
wwew 10 prosecutor's comments in closing where the nuzew 10 Arizona Supreme Court case. I've mentioned it many
wwew 11 prosecutor asked the jury to protect the victim's wnww 11 times In this case as the masterpiece of misconduct
wwswew 12 rights. They found that that was improper. They waxew 12 in the prosecutor's rebuttal argument in that case.
amwsew 13 found 1t was improper when the prosecutor invited o 13 And, again, Your Honor, when the Court
wwsew 14 the jury to decide the case on emotion and ignore suww 14 reviews that case, it's a good case to use as a
«wsew 15 the Court's instruction. wne 15 benchmark to look at conduct that is clearly
w16 But the Court found that although suwn 16 egregious, clearly improper, and to put in
wxoee 17 improper that they were harmless and specifically e 17 appropriate context the arguments that the defense
«woew 18 pointed to the Court's instructions, both the ansen 18 is making in their motion for new trial here.
wwoew 19 preliminary and the final instructions, and the onsew 19 Because, again, that's a Pima County case
wnuew 20 role that the instructions play in focusing the susv 20 where the prosecutors had argued that the
s 21 relevant inguiry of the jury on the evidence that ouswew 21 pSychiatrist created excuses for criminals, that
e 22 IS admissible along with the strength of the wuaew 22 the defense attorney had paid the doctor to
wuzw 23 €vidence in the Bible case. suwws 23 fabricate a diagnosis, argued that the mental
anwm 24 And in the Bible case, in spite of suoew 24 health experts were mouthpieces for the defendant,
wnmew 25 finding improper comments by the prosecutor in suw 25 told the jury that the defendant had lied to the
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wuwm 1 Closing, the Court said that it was not so suwsm 1 psychiatrist, told the jury about Rule 11
swum 2 prejudicial that it warranted a new tnial. «=uwww 2 proceedings and other court proceedings that were
wane 3 I also want to draw the Court's attention wuew 3 Clearly inadmissible, improperly commented on the
wwww 4 to the conduct in the State versus Newell case, wuam 4 defendant's failure to testify, suggested that
suew 8  Which 1s another Arizona case from 2006, where the | awmw 5 psychiatrists were an impediment to truth and
anew 6 Court reiterated that misconduct that warrants a wuszw 6 Justice and then appealed to the jury's fear that
wusew 7 Mistrial only exists where the prosecutor's wwwm 7 the defendant would murder again If they acquitted
swem 8 Statements call to the jury's attention matters it susw 8 him,
wzem 9 Should not have considered in reaching its decision wsem 9 Your Honor, I cited a number of other
wweew 10 and the Court finds the probability that the jurors wuewm 10 Cases in our response about prosecutors’ closing
wxem 11 were, In fact, influenced by those remarks. And, axew 11 arguments. 1 won't take the time now to continue
szeew 12 again, those are comments during argument. wusw 12 t0 talk about the cases. But I do, again, find
aae 13 The comments in the Newell case, which susew 13 them to be very instructive to set the benchmark as
szww 14 the cite for Newell -- 1t's in our response. But «usww 14 to what is improper in closing arguments and use it
wnvw 16 1t's found at 212 Ariz. 389. The prosecutor in his aseen 15 t0 compare 1t to the arguments made in defendant's
sxzew 16 closing had told the jury that they had 3,000 pages awoen 16 MoOtion for new trial here.
wuze 17 Of police reports but that not every witness was wasuem 17 A repeated theme in all of these cases is
«nsw 18  being called. They found nothing improper about ssww 18 that even If improper comments were made, that the
wawn 19 that comment. nswew 19 jury instructions and cautionary instructions from
waasm 20 They did find it improper when the wsm 20 the Court serve -- when you're talking about
weaw 21 prosecutor commented about the superiority of DNA sws 21 Closing arguments, that they serve that appropriate
22 evidence. They did find it improper when the wsm 22 role in focusing the jury's attention and rendering
e 23 prosecutor stated that the defense attorney knew wwwew 23 ANY IMproper comments harmless.
szew 24 about the strength of DNA, because they found that wwsam 24 The rest of the defendant's motion is
auszm 25 that comment impugned the integrity of opposing wsom 25  devoted to the -- my arguments in closing, rebuttal
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wwwm 1 ClOsINg, and aggravation closing arguments. I've waom 1 L0 @Xplain @and when we learned of the
wseom 2 already discussed the one error that I made in my wnem 2 Organophosphates theory and explained our failure
nssw 3 aggravation closing as well as the error made in my waww 3 LO test.
4 closing during the guilt phase, admitted that those wum & The Willits instruction is clear that the
.: 5 were clearly error. I'm not going to reiterate my wwew B jury can consider the state's explanation for loss
wwew 6 argument that those were harmless and appropriately |ww»x 6 or failure to preserve evidence. And that's
wwow 7 addressed at the time. I think I've made a good wuew 7 €Xactly what we do.
mxew 8 record on that. wwnem 8 I ated numerous cases in my response,
wwom 9 Beyond those two statements, Your Honor, swswew 9 Your Honor, for the legal support that when a
www 10 there is simply no basis when looking at the other wwiew 10 prosecutor comments on a defendant's failure to
awen 11 issues that the defendant raises in their motion -- =uww 11 present evidence to support his or her theory of
wwww 12 there 1s no basis to find there were any other swe 12 the case, it is nerther improper nor shifts the
wuzn 13 IMproper comments or any other errors, anything awwew 13 burden of proof to the defendant so long as such
wusn 14 arising to the level of prosecutorial misconduct wwem 14 comments are not intended to direct the jury's
nwam 15 whatsoever in the remainder the state's arguments ouse 15 attention the defendant's failure to testify.
nwwew 16 during closing, rebuttal closing and aggravation wassew 16 And that's clearly what I did in my
nwsew 17 cloOSINg. wuwsm 17 closing. I did not draw attention to the
wwusen 18 Furthermore, as I've reminded the Court, aweew 18 defendant's failure to testify. We simply
naxew 19 the Court gave jury instructions and cautionary oxweew 19 explained how and when the state's investigator
s 20 INstructions whenever the defense requested wweew 20 learned of the organophosphates issue.
nwwew 21 pertaining to those closing arguments. ossoosem 271 It was a recurring theme throughout the
s 22 I want to just touch on a couple, and wewm 22 tnial. The defense has admitted it in argument
nwsew 23 then I'll sit down. I'm almost finished, wewm 28 that that was one of their defenses was their
wwsov 24 Your Honor. And, again, I appreciate your swmw 24 attack on the quality of the state's investigation.
wxswv 25 patience. aweew 25 And It was entirely appropriate, then, for the
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wassen 1 What the defense alleges In the motion, wwew 1 State to explain to the jury how the investigation
wxsew 2 that my comments offered in closing to explain why wuze 2 proceeded and what the detective did and when,
awerw 3 the state's investigation did not focus on wwsew 3 particularly when we learned of the
wween 4 Organophosphates -- and those were comments wwzew 4 Organophosphates and how and why and the results of
wvom 8 €Xplaining -- repeating testimony as to how and swws D OUr attempts at that time to test the blood.
warwen 6  when the state learned of the organophosphates wwsm 6 The defendant's motion for a new trial
wwww 7 1SSUE -- the argument is made in the motion for new wwsm 7 Claims that my comments -- when I discussed the
wwwew 8 trial that those comments in my closing were wusew 8 OFganophosphates theory, 1 told the jury that the
wmwew 9 Improper and constitute burden shifting. weoeen 9 theory was ridiculous, baloney, a house of cards or
w10 Case law is clear that a prosecutor can wwoom 10 akin to a take-out menu from an expensive diner.
w11 cOmment on a defendant's failure to present e 11 They have listed those comments as prosecutorial
wwuew 12 evidence to support his theory of the case and that sewew 12 misconduct and grounds for a new trial.
wumzw 13 doing so Is neither burden shifting nor a comment womm 13 Those comments are clearly not improper.
swww 14 on a defendant's failure to testify. woxm 14 They are clearly permissible, and they are clearly
o 15 I did not go that far. But I'm pointing swsm 16 supported by the cases that I've quoted to the
waeew 16 1t ouUt to the Court that had I gone that far, that wwsew 16 Court today and set forth in our response.
awwn 17 would have been entirely appropriate and supported wweum 17 Prosecutors are given wide latitude. And
wnew 18 by case law, wosew 18  that language I used s clearly permissible to
wsrem 19 At trial and in support of a Willits wouw 19 counter the organophosphates theory. Again, this
wwew 20 INstruction, the defense argued that by failing to wowm 20 is another area where the defense motion for new
sxsemn 21 test for the organophosphates at the time of the woew 21  trial claims that it was error, but there is no
22 autopsies, the state lost evidence that could have naww 22 legal support offered whatsoever for that position,
wwse 23 proven the organophosphates theory. wswosem 23 And then, finally, any argument that the
—T ) As I argued to the Court, and I'll make a awsew 24 defendant was deprived of a fair trial is negated
wawm 28 record again now, that argument entitled the state aaore 25 by the fact that the Court gave the jury three
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sauew 1 Cautionary jury instructions on this issue to cure wosm 1 1 used tha’m early on, and there was an
wooew 2 @y harm, two times during my closing argument and |w«w« 2 objection, and the Court addressed it. At the time
a3 ONE time during my examination of Ross Diskin. weum 3 the Court advised -- the Court's conclusion that my
4 I would remind the Court that the fact e 4 USe oOf the term was inadvertent, as it was.
5 that cautionary instructions are given does not oo B The Court's impression that I was using
wows 6 mean that error or misconduct occurred, as the wuom 6 the term "we know" simply to summarize the
sz defense motion for new trial seems to argue, but nuww 7 €vidence, which is how I was using it, is set forth
aaew 8 SIMply that that is an appropriate way that the wwow 8 in the trial transcript on June 15, 2011, on
wnwe 9 Court has addressed issues that they came up. wuwew 9 page 49.
ansew 10 And I would draw the Court's attention to suren 10 After that issue was brought to my
«nzw 11 the State versus Poole case that specifically says w11 attention, I made a concerted effort to avoid using
waww 12 that that's how the Court should handle what's wwzm 12 those words. If I used it again in my rebuttal
wsaw 13 going on in a courtroom. The State versus Poole swwu 13 close or In my aggravation close, as the defense
woew 14 Case uses language that -- I believe that case wunen 14 a@rgues In their motion, I would stand corrected.
«aaw 15 actually says that there never should be a motion suzw 15 But I do not believe that I used it after the issue
wawew 16 fOr new trial based on prosecutorial misconduct wumw 16 was first brought to my attention early on.
wnsew 17 because the Court has the tools to address issues P I 4 And, again, the Court recognized I was
wosen 18 as they arise. wuaw 18 NOt Using 1t to suggest to the jury that we had
waasrw 19 And [ would submit to the Court that in w«wm 19 information that the jury had not heard but simply
newew 20 this case that's exactly what this court did. As auew 20 USING 1t to summarize what the evidence was
weww 21 ISSUES arose, the Court listened to arguments. The wuam 21 showing.
wewn 22 Court gave cautionary instructions. The Court gave wasson 22 The defense alleges that those comments
wew 23  appropriate jury instructions. And under the tests auwsen 23 were improper vouching by the prosecutor. And I
warew 24 set out in Poole and Hughes, the Court did exactly wusew 24 Would just bring to the Court's attention the cases
aaww 25 what the Arizona court contemplates. wusew 25 that discuss what vouching 1s. There is two types
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wawn 1 Your Honor, I'm not going to spend more wsom 1 Of IMproper prosecutorial vouching. One involves
weww 2 time on that issue. I would ask the Court to weuew 2  placing the prestige of a government behind a
wawm 3 review the state's response where we set forth when |[ssw 3 witness. And the other suggests that additional,
wawn 4 the Court gave the cautionary instructions. We wewy 4 unrevealed evidence supports a guilty verdict.
sewn 5 Cite to the transcript when that cautionary wsew 5 Both are clearly improper and neither of which did
wewew 6 INStruction on this burden shifting issue was wswu B the state or I engage in during this trial.
wesw 7 given, and it was given a total of three times, wezem 7 We've set forth several cases in our
aseem 8 twice during closing as well as during the ws 8 response that discuss improper prosecutorial
wese 9 testimony of Detective Diskin. weame 9 vouching, including State versus Palmer and State
wase 10 I would also remind the Court that -- and wszm 10 versus Salcedo. Both are Arizona cases. I agree
wesew 11 1 didn't count up the number of times. But seww 11 that the term "we know" would be improper if I had
waom 12 repeatedly throughout this trial this court weew 12 used it to suggest that we had information that we
waew 13 reminded the jury that the lawyers' comments are =eev 13 were not telling the jury about. But I believe
woom 14 NOt evidence. wsww 14 that the Court at the time noted on the record your
wow 15 The defense motion for mistrial alleges assew 15 impression and your agreement that I was simply
e 16 that I engaged in improper vouching when I used the |wssen 16 using it to summarize evidence.
weww 17 term, quote, "we know" during my closing argument. | weem 17 Your Honor, that issue was addressed by
woem 18 And in the motion the motion states that I used the e 18  the Court. And I've set forth in our response
seww 19 terms in my closing and in my rebuttal close and in wwww 19 several passages in the trial transcript on June 15
wom 20 My aggravation close. But the motion does not wew 20 wWhere the defense objected. We made a record, and
s 21 provide any references to transcripts other than waew 21 the Court made your observation that, quote, I did
22 the two times I made that statement in my first weuew 22 NOt take those comments in that vein.
amen 23 closing in the quilt phase. P— X And I would simply direct the Court to
wawmw 24 I do not recall using that phrase after wenm 24 OUr response but urge the Court, first of all, to
soew 25 the time at which it was brought to my attention. wewm 25 find that there was no error or prosecutorial
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wewew 1 misconduct. But, in any event, clearly the jury wewn 1 drew the ju‘ attention to the victims and
weom 2 Was admonished time and again that lawyers’ wewu 2 appealed to their emotion and prejudice. I won't
wewn 3 COmments are not evidence. wewn 3 take more time now, but I believe there is simply
v 4 The State versus LeBlanc case cited in wesew 4 N0 support for that, again no citation to the
' 5 ourresponse -- and it's found at 186 Anz. 437 -- wesew B record and, again, no legal support provided.
nesew 0  states that jurors are presumed to follow the wsoen O In our response I cited a number of
wowew 7 Judge's instructions. And, therefore, even if the e 7 Cases, many, many cases, that, again, refer to
waww 8 prosecutor's comments constitutes error, the jury w8 COMMenNts In closing arguments that are improper and
noww 9 INStructions help negate or mitigate any w9 then comments in closing that are improper and
wavem 10 deleterious effect. wnww 10 grounds for a new trial -- and those are very, very
e 11 In the defense motion for mistnal or new wwoww 11 egregious -- and then comments that are simply not
wawew 12 trial -- I'm sorry -- another incident that they wxzew 12 Improper at all.
wazew 13 allege 1s prosecutonal misconduct is this topic of oasozew 13 And I believe with the exception of the
wau 14 vicarious liability. It's in the defense motion. wazw 14 two that the -- we have fully and freely admitted
wasen 15 Again, no legal support is provided for this wwem 15 were error, that there were no other errors made in
wawen 16 argument that the state erroneously implied wwswew 16 the closing arguments let alone anything that
wewsm 17 vicarious liability during closing arguments. wswm 17 constitutes prosecutorial misconduct.
naen 18 My comments were a proper comment on the | wssw 18 The -- one of the -- another allegation
swwem 19 evidence. And the extent of the control that the wwwew 19 IN the state's motion for new trial is that the
wwsew 20 defendant had exercised over the conduct of the wsewm 20 state made incorrect statements of fact and
ansew 21 sweat lodge, there was simply absolutely no wsam 21 Incorrect inferences not supported by the record in
nasen 22 Misconduct in the state's remarks regarding the wswen 22 Closing arguments.
wuww 23 defendant's position as JRI or his control over the wsiom 23 Again, there is no direct references for
wacen 24 sweat lodge. wsom 24 US to look at. And I don't believe that there is
wssown 25 And as previously noted in our response, wawe 25 any support for this court to find any error in
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weowew 1 in finding that the state had timely disclosed the wswm 1 that regard. During the state's rebuttal close the
wew 2 cCorporate reports of JRI, the Court itself had w2 2 defendant objected muitiple times claiming the
wsw 3 Noted the following: That throughout the trial the aszen 3 State's argument misstated the evidence.
weww 4 defense has attempted to convey to the jury and to woe 4 This court promptly responded again by
waww 5 this court its view of the importance of the legal wsam 8 Instructing the jury that the lawyers' statements
wezen 6  distinction between Mr. Ray personally and the s 6 were not evidence. And, moreover, this court
wexem 7 corporation JRI. wswm 7 agreed with the state regarding the one objection
aesm 8 The defense cross-examined a witness who wswew 8 relating to Dr. Mosley, stating -- when I told the
sz 9 had been employed by JRI at the time of the waom 9 jury he had stayed with his original opinion
swew 10 INCident extensively on the subject of corporate wneew 10 relating to the cause of death. And that's set
saxen 11 structure and personnel of JRI. It was through sasew 11 forth in the trial transcript on June 21st, 2011,
weww 12 Cross-examination by the defense that evidence of asew 12 0N page 22, lines 3 to 13.
seww 13 the distinction has been presented at the trial. wsisen 13 Your Honor, the state does not agree with
wevwen 14 And that's set forth in the Court's ruling on «ssew 14 the defendant's characterization of the closing
newew 18 4/19/2011 at page 3. wssew 18 @arguments in this case. While we do have not
wasen 16 Your Honor, In my response I made a wzaew 16 transcripts of the testimony of Dr. Paul or Ms. Sy,
sasew 17 further record on this point, but again, no legal wzoew 17 the state's comments related to their testimony Iin
wwsew 18  authority offered for the argument that my arguing wsww 18 Our closing were based on the state's notes and
weww 19 to the defense -- to the jury that the defense wzvewn 19 recollection and accurate to the best of our
waem 20 controlled -- or that the defendant controlled the wse 20 knowledge.
we 21 Sweat lodge 1s error In any regard let alone waszreom 21 And, further, contrary to the assertion
22 prosecutorial misconduct. wzww 22 by the -- that's made in the defendant’s motion for
w23 And just a few more points, Your Honor, wsm 23 New trial, the state did not misrepresent
wew 24 and then I wiil sit down. uszew 24 Detective Barbaro’s recollection of defendant's
wenm 25 The defense has argued that I improperly w2 25 initial response to his question regarding who was
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35 of 44 sheets Page 137 to 140 of 173 02/12/2012 01:37:50 PM




Mina G Hunt (928) 554-8522

141 143
2w 1IN charge of the sweat lodge. wewew 1 the -- ther’as improper vouching when I responded
anven 2 The defense has alleged that the state wsww 2 t0 Mr. Li's closing argument about the county
weev 3 Made numerous Incorrect statements of law in the ws2em 3 attorney herself prosecuting the case.

4 closing arguments. We have been unable to find wwmem 4 First, the case law is clear that
‘ 5 what those statements are that are referenced in nsuwm B prosecutors can respond in rebuttal to remarks made
was 6 the defendant's motion as they are not specifically wsww 6 by defense attorneys in their closing arguments.
waesew 7 pointed out. wsse 1 And, second, the statement made was simply that I
wmsem 8 What we did find are proper arguments, wsew 8 @M a working county attorney. And that is not
wzsw 9 INcluding reading from the jury instructions, the wseew 9 vouching in any way.
wswew 10 e€lements of both manslaughter and negligent s 10 The defense has offered no legal support
wxoew 11 homicide and the definition of what a gross wssm 11 for the proposition that my telling the jury that
wsoev 12 deviation of a standard of conduct that a ssew 12 I'm a working county attorney 1s somehow improper
wuwew 13 reasonable person would observe in that situation wszw 13 VOuching.
wsoen 14 1S, osssszom 14 And I just -- the second statement that I
wswv 15 And the final statement to the jury, the asssw 15 had made was in response to Mr. Li's extended
wsew 16 state had made the following charge to the jury: sswm 16 comments about the state's secret meeting. The
wsww 17 We are here, ladies and gentlemen, because wsoem 17 statement was objected to during the closing, and
wsom 18 Mr. Ray -- because of his conduct. We are here wwuew 18  there was a sidebar where we argued the issue with
asew 19 Decause Mr. Ray intentionally used heat to create wsoe 19 the Court,
wnzee 20 this altered mental status and was criminally asssoren 20 We made a full record at the time, and we
aawem 21  reckless about the consequences. That is what wsven 21 have made a full record in our response that my
waww 22 manslaughter i1s about. And I ask you again to find wswm 22 rebuttal arguments, my rebuttal comments, to the
s 23 the defendant, Mr. Ray, guilty on all three counts. wsww 23 jUry in response to Mr. Li's comments about the
wsam 24 I'm simply unable in any of that to find wsww 24 Secret meeting were appropriate and not improper in
asnwn 28 a@ny basis for the arguments that are set forth in wwew 25 @ny way.
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assnew 1 the defendant's motion for new tnal that somehow PR | Based on the evidence and the defendant's
wasew 2 there was error let alone prosecutorial misconduct. wswew 2 Closing, Your Honor, which the state was entitled
wnsen 3 All of those arguments made in the aswew 3 Dy law to rebut, there was simply nothing improper
wasew 4 Closing statements from the guilt phase to the wsww 4 in the state's comments to the jury.
asoen B aggravation phase were arguments that were properly |wssw 5 In the defendant's motion for new trial,
s 6 inferred from the evidence, and there was nothing wssew 6 it is alleged that the state commented on the
wswms 1 IMproper at all. wsown 7 defendant’s right to testify. That's simply
w8 The defense has made an argument in the oo 8 untrue. And there is no basis whatsoever for that
wsurew 9 motion for the new trial pertaining to the w9 @rgument to be made in the motion for new tnal.
asosm 10 Rule 404(b) and related rulings. And, again, there assroen 10 The state made a comment, reading the
asoew 11 1S SIMply no basis for that argument that any error wswe 11 Jury instruction about determining the credibility
aszen 12 Was made at all. wswm 12 Of witnesses. And that comment was directed toward
aasezsen 13 The Court has heard repeated arguments usew 13 the defendant's attack on the credibility of the
wsew 14 relating to the admussibility of the 2007 and 2008 wszew 14 Hamiltons and asking the jury to focus on their
wswn 15 sweat lodge ceremonies. The evidence that was s 16 spiTitual beliefs.
susw 16 presented at trial was presented for the purposes oasrzom 16 That comment at 1ssue I then responded
assew 17 Of establishing and arguing causation, specifically wswew 17 to. And I responded by reading to the jury the
wsaew 18 what the Court admitted the prior sweat lodge aswn 18 entire nstruction that the Court had given the
wsem 19 Information to address. We stayed appropriately wsaen 19 jury at the defendant’s request that the defendant
wsame 20 and carefully within those boundaries. And there nsom 20 had the right to his religious and spiritual
wuem 21 1S JuSt No purpose -- there is no support wseen 21 beliefs,

whatsoever for the defense to argue that there was oastaem 22 So 1 read the language directly from that

error In the state's closing argument in that wsee 23 JUry Instruction. And the defense now argues that

regard. wsswn 24 that was an improper comment on the defendant's
wsum 25 The motion for a new trial claims that wssen 25 decision not to testify.
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the defeno, of a fair trial, which would be the
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wsrsm 1 Again, there 1s simply no basis in the wowm 1
axww 2 record that that was error in any regard. And o 2 test for a new tnal based on prosecutorial
wsee 3 there 1s no basis that that comment in reading the wosm 3 Misconduct.

4 jury instruction somehow was a comment on the wowsew & The record In this case does not support
' 5 defendant's exercise of his right not to testify. «wew 5 NOris there any evidence that the state engaged in
w0 Furthermore, the jury was instructed that |««se 6 intentional misconduct for an improper purpose or

wwww 7 they could not hold it against the defendant, his o T INdIfference to the significant resuiting danger of
aswm 8 decision not to testify. And the case law s clear wosew 8 Mistrial.
wsumw 9 that a jury 1s presumed to follow the Court's jury owsoom 9 Your Honor, I would ask that the Court
assen 10 INStructions. wowew 10 deny the motion for mistrial -- I'm sorry. For new
wssxem 11 The motion for new trial argues that woceew 11 trial.
nsww 12 the -- In the aggravation phase that I made an owvoroen 12 I want to just briefly touch on the
s 13 IMproper argument when I argued to the jury that o 13 statement that Mr. Kelly made this moming, and
=mwww 14 Mr. Ray was JRI and that Mr. Ray profited from the |waww 14 then I'll sit down. And his suggestion to the
ssww 15 sweat lodge ceremony. w18 Court was that the state had to prove beyond a
wsasow 16 Both of those arguments were directed wn2ew 16 reasonable doubt that -- that the defendant was not
assew 17 specifically towards the alleged aggravating wowew 17 prejudiced by any of the alleged acts of the state.
wssew 18 Ccircumstance that the defendant had committed the | swisew 18 That simply is not true. There are a
nswm 19 Offense and the expectation of pecuniary gain. wosew 19 line of cases that talk about motions for new tnal
wusew 20 And, as the Court knows, the jury was hung on that |.«.w 20 when inadmissible evidence went to the jury. And
wwem 21 issue. In other words, they did not return a wnam 21 When the error is that inadmissible evidence went
nsoew 22 Verdict in favor of that aggravating circumstance. w22 to the jury, then the cases do say that the state
asocen 23 I don't agree that my argument was error |w«sm 23 has to prove that the jury was not prejudiced and
wore 24 1N any way. But there is no question that if it wosew 24 that the defendant did not receive a trial
ssww 25 was, It was harmless because the jury got hung on  |wws» 25 beyond -- proof beyond a reasonable doubt.
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wsww 1 that aggravating circumstance. worson 1 That's not the case here. The case here
s 2 I believe, Your Honor, that I have weaen 2 deals with other issues, not inadmissible evidence
wezem 3 appropriately and at some length gone through our |wueww 3 that went to the jury, with the exception of the
wsuww 4 total count of 31 allegations of prosecutorial w4 ONe unadmitted portion of the audio.
asww 85 misconduct. And to summarize, again, I believe a8 The cases that the defense cites in
wsaw 6 that there were three errors. I believe that the wen 6 support of that argument precede the State versus
anww 1 Court appropriately addressed those errors. None wnww 7 Hughes case. And clearly the state versus Hughes
wswuw 8 Of those errors arise to the level of prosecutorial wazew 8 Case is what I quoted to the Court already, that
wwen 9 MIsconduct. wewew 9 the defendant has the burden to show that the acts
asirm 10 Again, I would urge the Court to look at «wese 10 that they claim are prosecutonal misconduct
sssew 11 the cases and how they define "prosecutorial «azwn 11 deprived him of a fair tnal.
wwsew 12 misconduct.” And clearly those three errors do not | scesen 12 In this case only one out of the 31
wss 13 cOnstitute prosecutorial misconduct. «awm 13 allegations of misconduct resulted in inadmissible
saworm 14 It 1s the duty of the state to seek weeew 14 evidence going to the jury. And that was the
wwoew 15 Justice, not a win. Clearly prosecutors are suen 15 playing of that audio -- of the unadmitted audio
«mew 16 ministers of justice. And clearly 1t is our wnww 16 from Exhibit 744. And I've already made a full
«wzw 17 Obligation to make sure the defendant has a fair wasew 17 record that that audio, and it's clear from my
o 18 trial. And clearly that is what we tried to do wasew 18 @rgument at the time -- first of all, that was not
«wwww 19 throughout this tnal. «asmew 19 i the guilt phase at all. Secondly, it was in the
wooisew 20 We are very much aware of our obligation |w=ww 20 aggravation phase only in support of the
wwew 21 @S ministers of justice. And everything we did was wmowew 21 @ggravating circumstance of pecuniary gain.

22 geared toward a fair trial. We didn't argue sesaroon 22 So the state does have the burden in that
awsw 23 anything for any improper purpose. We certainly s 23 instance only to prove that beyond a reasonable
wwom 24 didn't engage in any knowing conduct that was wawew 24 doubt that the jury was not influenced or
wwiew 25 designed to unduly influence the jury or to deprive wawew 25 prejudiced. And clearly they were not because they
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wuzew 1 got hung on that aggravating circumstance. wren 1 ANd I'd poi’udge, if you have a copy of our
a2 Beyond that one issue, all remaining 30 w2 Motion in front of you, If you and Ms. Polk would
wawm 3 iSSUES, Incidents, that the defense claims are wusew 3 turn to Exhibit R, which is the reporter's

4 error and prosecutorial misconduct, the standard w4 transcript of proceedings from June 29, 2011.
5 for review is that set out in the State versus wisuem B THE COURT: Okay.

‘ wnww 6 Hughes case. wiwsew 6 MR. KELLY: And that one-page transcript is

i P § And I have repeated it now many times to wswm 7 the actual discussion with the Court in regards to
wnew 8 the Court. And I won't. But, essentially, it w8 the third admitted error by the state and the
wsew 9 INVOlves improper conduct, intentional conduct, by ween 9 admonition, I guess, or warning provided by this
wawm 10 the prosecutor for improper purpose resulting in wueen 10 court.
«wasew 11 demnial of a fair trial for the defendant. sersaem 11 And after asking us to stop the audio and
cavssem 12 1 would just end with submitting to the wus 12 a@pproach, I clearly state, this i1s not in evidence.
w13 Court that of the three errors that occurred, oerssen 13 Ms. Polk says, this is in evidence,.
wuaem 14 clearly the Court appropriately addressed them. ceroocen 14 You asked the question, It is or it
wueew 18 The remaining 28 simply are not errors. And there wwoen 185 iSN'L?

| wuaew 16 i NO grounds for the Court -- there is no grounds R | She replies, 1t is, Your Honor. I

l waunwm 17 1IN the record, basis in the record, for the Court w17 checked the exhibit list. It's in evidence.
w18 to find that any of those were errors let alone oo 18 Have you looked at the exhibit list?
wuwen 19 prosecutonal misconduct. woren 19 I respond, if it is, it's a mistake.
wasen 20 And then, finally, I would point the weww 20 It's never been played in front of this jury. I've
wuww 21 Court to the Poole case and point out that this weww 21 Never heard it. I'd move for a mistrial.

| woew 22 CoOUrt clearly followed what the supreme court said caoriom 22 You respond, I don't recall heanng that.
wusen 23 i Poole, which 1s that this court controls and wrozm 23 Ms. Polk says, Your Honor, it was played
woen 24 avoids ultimately the need for new trial by giving wezew 24 iN My opening, and then I moved to admit all those
unaen 28 @ppropriate cautionary instructions and jury wexen 28 audios. And it was admitted at the beginning of
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wuseww 1 INStructions, as this court did, throughout. wnzew 1 tnal.
oz 2 Thank you, Your Honor. Again, I ossozew 2 I state, Judge, we need to take a break.
woaen 3 appreciate your patience. I know I've taken along wesew 3 ThiIS IS @ serious problem.
wusn 4 time. And I appreciate the opportunity to make a w4 Ms. Polk again states, this 1s evidence
wwam 5 full record on this motion. wwem 8 that was admitted at trial.
wom O THE COURT: Thank you, Ms. Polk. wivam 6 And you cautioned the state by saying, if
osoesem T I want to take about a 10-minute recess. wewew 1 1t's admitted at trial, then it's admitted. If
ciosn 8 And we will start with your reply at that wowew 8 It's not admitted, then it's right into a mistrial.
wasen 9 point. cwsen 9 Now, Judge, the reason I took time to
ososse 10 Thank you. wesew 10 summarize that exchange with the Court is, If you
oarroen 11 (Recess.) wesew 11 recall then, the jury was present. We're at the
oarronn 12 THE COURT: The record will show the presence wno 12 conclusion of a very lengthy trial. You came back
wraen 13 Of Mr. Ray and the attorneys. uxeew 13 from the bench and asked me whether or not we had a
onrronm 14 Mr. Kelly. wnwew 14 chance to review the exhibit. We had a very brief
osrrosen 15 MR. KELLY: Judge, again, I'd emphasize my unwn 15 Chance.

«vwew 16 brief comments this morning that it's incumbent szt 16 And I said something to the effect -- and
wirwew 17 upon this court to consider the cumulative effect w17 this 1s on the record -- without waiving any
w18 Of the misconduct which has permeated throughout wnwm 18 Objection, without waiving our request for a
wrzen 19 the course of this lengthy trial and the pretnal wnzw 19 mistrial, we have no objection to proceeding. At
wrwm 20 proceedings and ultimately make a decision as to wnzew 20 the conclusion of the rendering of the verdict,
wrem 21 whether or not James Ray received a fair trial. wnam 21 then, there were pleadings filed as described by

22 The record in this case, I would submit, wosew 22 Ms. Polk, and the confusion between Exhibit 734,
w23 speaks for itself. I would submit that during the waww 23 Which was in evidence, and 744, the portion which
wrem 24 past four hours Ms., Polk has made many wnwn 24 She had marked for an exhibit in this proceeding
«vew 25 misstatements of facts in regards to the record. wnem 28  that was notin evidence.

MinaG Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522

02/12/2012 01:37:50 PM

Page 149 to 152 of 173

38 of 44 sheets




153 155
omam 1 My point, Judge, 1s she admits today that wawm 1 ,yet the government turns around,
wnem 2 She played an audio clip that was never admitted in wawen 2 then, and despite that direction and admonition
wnsew 3 front of this jury. But more importantly, she was wnem 3 from this court, violates your court order. And if

~ 4 admonished or cautioned by this court prior to the waww 4 I recall correctly, again, you had to instruct the

5 playing of that clip and warned that the wnem B jUry.,
wnwew 6 CONsequence under Arizona law is a mistrial. wnuen 6 Finally, the government admits the third
zowm T I read in the responsive pleading a wnsen 7 €rror as the late disclosure of the Haddow email.
«noe 8 complaint or a veiled reference, perhaps, a waswm 8 The great thing about the record, Judge, is that
wnen 9 criticism to the defense that we had had to move wem 9 it's black and white. And it's not anything that I
«avew 10 for a mistnial. Yet I hear in this lengthy wuoew 10 @y Or argue today. It's the actual evidence --
«eew 11 @rgument today that -- and, of course, this is true «uoew 11 the exhibits, the testimony, and the evidentiary
wnzew 12 under Arizona law that If we do not request a w12 Objections preserved for the appellate record which
wnzen 13 mustrial, then that issue 1s not preserved on w13 CONstitutes the record.
«nzew 14 appeal, and then the state would argue waiver. wzrm 14 Ms. Do made a detailed record in regards
wnam 15 So obviously it's necessary that when we wazew 18 10 the circumstances surrounding the Haddow
wnu 16 believe that a violation of our client’s rights or wow 16 Nondisclosure of potentially exculpatory evidence
«aneee 17 @ violation of the rule of evidence or the wuxew 17 In violation of Brady and Kyles. And this court
wnanw 18 substantive criminal law of the State of Arizona wuzew 18 found the Brady violation. This is not something
«awm 19 has taken place, not only is it iImportant to bring wuen 19 that now three months later in a four-hour argument
waeew 20 that out to the Court, but then request a wuwen 20 Can somehow be argued away, because It is a fact.
wneew 21 particular remedy, whether it's preclusion or in wzarn 21 It is the law of this case that the state
wnsww 22 SOMe cases a mistral. wunen 22 Violated my client's constitutional rights, that
wmsen 23 So yes. We did move for a mistrial wxww 23 you found a Brady violation as it related to the
wnsew 24 repeatedly. We did so with understanding that what | e 24  Haddow report.
«zoum 25 we were doing Is preserving the record for this wzsom 28 What further exacerbates it, similar to
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wzw 1 very proceeding, and If our motion for a new trial wusew 1 the prior two instances of admitted misconduct, is
wzww 2 IS denied, subsequent proceedings. w2 that on the redirect of Deputy Diskin, Ms. Polk
wmi 3 Very similar -- and this, of course, was wsem 3 asks the fateful question, is that opinion in
«zww 4 at the aggravation phase. But I point out, Judge, wsem 4 regards to carbon dioxide consistent with the
«20w 5 again -- and I heard an admission that this was wswn B report from that fellow named Mr. Haddow, a blatant
wzuew 6 €rror in regards to playing the tape containing uwsww 6  Violation of the court order.
wzww 7 Kirby Brown's statement made during the seminar w1 Because contrary to the argument today,
wzuem 8  back during October of 2009. And on page 19 of the |wsw« 8 prior to my cross-examination of Detective Diskin,
w2 9 defendant's motion, the exact statement of Ms. Polk  |us=n 9 we conferred with the Court as to the permissible
wzam 10 1S INcluded In the text of the motion. wz2em 10 ScOpe of my questioning as It related to the Brady
aezzasn 11 Ms. Polk says in her closing arguments, wswew 11 violation.
wzsew 12 and here's what we know about Kirby Brown's frame | sssm 12 And I would submit, Judge, in all candor
wzsew 13 Of mind as she entered the sweat lodge. We know «wswm 13 to the Court, with the exception of using one word,
«zsw 14 that the defendant knew this too because this Is wswew 14 "Brady," I was in full compliance with the
wmoes 15 the statement that Kirby made on Thursday after she |[.==w 15  directive of the Court. And as indicated in the
wseew 16 had come off the Vision Quest during an open-mic wsam 16 motion, Ms. Polk jumps from -- and this is on
waoew 17 SESSION. wssen 17 page 15 and, again, part of the record. She jumps
canoew 18 The reason that argument is so egregious, |«=.m 18 from asking Detective Diskin this question: Do you
wmom 19 Judge, 1s because I ask you to think back to the wnoen 19 recall what you told Ms. Do during the interview of
wmen 20 heated discussion objecting to the admission of wsoen 20 June 16, 2010, about carbon dioxide?
waew 21 that tape in front of this jury and your admission oezeoen 271 Yes.

22 for a limited purpose and a cautionary instruction sazerom 22 What did you tell her?
o 23 provided to the jury at that time that 1t could izt 23 That I believed the deaths were a result
wnwne 24 ONly be used as an argument to provide notice to wsien 24 Of @ combination of heat and carbon dioxide.
waswew 25 the defendant, period. wzstem 25 First of all, a lay witness speaking to
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wswew 1 the ultimate issue In a case -- In @ homicide case wsen 1 And when ’wve three admitted cases or situations
wszew 2 1S improper. And that response and question wnem 2 Of misconduct with 28 others, which included
wsaew 3 itself, in my mind, is objectionable. wnsew 3 frequently instructing the jury to cure the defect,

o 4 But ignoring that, we jump from wnsew 4 does that fall under the definition of "isolated

’ 5 Detective Diskin's conclusionary opinion in regards wawew 5 error"? I would submit, Judge, it does not.
uwsww 0 tO the cause of death to the following question: mxooem 6 To argue semantically the distinction
wssew 7 IS that consistent with the information you learned woww 7 between withholding evidence, which was presented
wsxew 8 from the man named Haddow? uwoww 8 during, I believe, the December 14, 2009,
wman 9 Yes. woww 9 PowerPoint presentation when Detective Diskin had
cazseew 10 A blatant violation, Judge, of your wwzen 10 the medical diagnosis of an individual affected
wseen 11 Orders. wnxew 11 during the 2005 sweat lodge -- Daniel P. -- wrong,
ssannen 12 I find it disingenuous to state that the «wwm 12 then today argue that that was not withheld when
wssew 13 vast majority of cases do not grant a mistrial. «wwn 13 that meeting was not discovered until the
wasen 14 And I would submit, Judge, two things to this «xam 14 INnvestigatory interview by Ms. Do some seven months
wwm 15 court. One is the vast majority of the cases cited wose 15 later, when you are a minister of justice to
wnoew 16 by the State of Arizona and the defense in this wwsew 16 protect the constitutions of the United States and
w17 motion evaluate one instance of misconduct, not an wwsew 17 Arizona, you have an obligation under Rule 15 to
wawew 18 admitted three instances of misconduct. wns 18  disclose that information. It's not an obligation
wazr2om 19 I take issue, Judge, with the term that wnsen 19 foOr us to discover it, and then put up a smoke
wraem 20 today the government freely admits error. The wwae 20 screen that somehow, somehow, a medical examiner
wxew 21 reason I take issue is that, if you recall, in wneew 21 €mployed by Yavapai and Coconino County falls under
wnu 22 T@Sponse to our Brady motion as it relates to wnew 22 the purview of work product and 1s protected.
wrsew 23 Mr. Haddow, the State of Arizona accused the wnwm 23 That's why we used the term "withheld."”
w24 defense of being less -- and displaying less than oastrem 24 But In reality, it's simply a semantic
wneew 25 full candor with the Court. In other words, 1n a o 25 difference. Because you found a violation. And
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wreew 1 lay person's terms, calling me a liar. wwwew 1 the sanction imposed was attorneys' fees. So when
cizrsem 2 And then today to stand up five months wnzen 2 We look at the cumulative effect of conduct
wxsew 3 later in front of this court and say that they wuxew 3 beginning on December 14, I believe it is -- I
wrsew 4 freely admit as ministers of justice that they wnwww 4 could have the date wrong -- 2009, to a $5 million
wneen 5 Violated my chient's constitutional rights on three wnsew 5 bond on February 2nd or 4th, to a nondisclosure and
wswm 6 Separate occasions but -- and I'm being facetious, wneew 6 withholding information that has to be discovered,
wnwen 7 Judge, and I apologize. But let me spend the next wnwn 1 wWhether it's the December meeting or the Haddow
«uwv 8  four hours explaining why the other 28 instances wnew 8 Teport, to the beginning of trial, and then to sit
wawew 9 don't count, I find that disingenuous. wnsew 3 and tell the Court today that there has been no
cezszew 10 Ms. Polk said that to the extent that wnsew 10 late disclosure -- and Miriam just added them up.
wnzew 11 they did occur, the justification or the waaew 11 There are 17 supplemental disclosure statements
wsw 12 harmless-error analysis is that it's okay because wnoew 12 filed since the first day of trial in this case.
wswm 13 the Court frequently gave cautionary instructions. cenzosew 13 And, Judge, you stated, and it's quoted
oszsaon 14 That begs the question, Judge, that If wzeew 14 1IN our motion, that this 1s not going to be a tnal
wnwew 15 the State of Arizona is assigned the awesome wznew 15 by surprise. And that's exactly what it was when
wnem 16 responsibility of being a minister of justice, why wzwn 16 every day we walked in here -- and I'm
wnew 17 do they ever need to be cautioned? Why do they wazmm 17 €xaggerating. But every week we walked in here
wnsew 18 need to be cautioned repeatedly? Why did they warew 18  with a little clip and said, oh, by the way. I'm
wasew 19 violate, admittedly, court orders on three separate wzzew 19 going to play this. No opportunity to review the
wneem 20 OCCaslions as to significant errors as set forth in wam 20 @ccuracy or prepare a defense for our client. Just
wnoew 21 OUr motion and admitted by Ms. Polk today? wawn 21  shoot from the hip, to try this case on the run

’ 22 Ms. Polk, and this emphasizes my point, w2 22 WIth muitiple attorneys was necessary.
o 23 cites to the Minnitt case. And I circled this word sena 23 And then to stand here today and say we
wswew 24 10 her response. That the isolated case of wnem 24 gave them everything, when there has been 17 -- on
wnw 28 misconduct 1s not sufficient grounds for mistrial. uanww 25 the record 17 supplemental disclosure statements
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«wazam 1 after the first day of tnal. And that excludes, w1 ItS own witM®8ses' litigations against my client.
wasen 2 Judge, the Haddow incident that I previously w2 And the importance, Judge -- and here's
wusew 3 described, the Amayra and Michael Hamilton debacle, |w=ww 3 where the State of Arizona is so far off the mark.
4 which involved disclosure of staged photographs. «ssm 4 The importance 1s that as a minister of justice,
‘ 5 And that's their word on the record, not mine. wssew B the State of Arizona has a duty to seek out
«soew 6  That ignores all that. wssw 6 potentially exculpatory evidence. And what could
NIV § It's just simply 17 additional disclosure wsse 1 D€ more exculpatory when it comes to impeaching the
wsoew 8 Statements that we're supposed to somehow deal with |.xeow 8 credibility of a witness If that witness has, in
wsow 9 When the rules say complete disclosure 20 days wwo 9 fact, sued JRI or James Ray and requesting money
wawen 10 prior to trial. wwem 10 damages. It's clearly potentially exculpatory.
e k| And somehow to twist that around and oasniem 11 If that witness Is under the control of
wawen 12 attempt to shift the burden of proof because Mr. Li wwww 12 the State of Arizona, then they have a duty to
«wzm 13 1N his opening statement says the defense in this wnsn 13 disclose. And I find is it disingenuous to argue
wwzew 14 case 1s an inadequate investigation, may have been wszew 14 to this court that they had no knowledge when this
wwew 15 @ multitude of things including organophosphates wxnuew 18 court was packed with civil attorneys representing
wnsew 16 poisoning. And to withhold for a length of time -- wexew 16 those folks.
wnww 17 and, again, this is in the record -- information ossaen 17 Mr. Rock's testimony took place after --
wneen 18 from Dr. Mosley, I believe it is, Dr. Blume, In wesew 18 @and if you recall the sequence -- I may have the
wnwew 19 regards to the viability of those tests -- and wasew 19 days wrong, Judge. But it was on a Friday. And it
wne 20 We're coming here every day in a jury trial. wwsew 20 was a bench conference. And the first disclosure
ppp—i| This 1sn't a three-month time period in a wnwew 21 Of the new factual information that somehow his
wnsen 22 pretrial setting where we're sitting in our office wnosem 22 Fepressed memory more accurately recalled what had
wnsen 23 and have the ability to discus and confer amongst waww 23  happened 18 months ago -- and we had a bench
«uev 24 ONe another. We're preparing witness testimony. wswwwm 24 conference, and we had to take a break.
seasosrn 25 The lawsuit argument that I just heard is osarrem 25 Then there was an argument. I said, this
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w1 incredulous. Ms. Polk -- and we cited her exact w1 man needs counsel. And the reason is because
wuwww 2 Words, we don't know about them. And then later wrwew 2 elther he is providing false information in October
w3 She says -- and we cited this in the motion -- we wwzew 3 Of 2009 or he committed perjury in November of 2010
warew 4 are aware of them. wazew 4 OF is committing perjury today.
PYPIPTEVINE 3 But I point this out to you, Judge: The cusraem D That request for an attorney was objected
w6 very first hearing I came to in this courtroom, wwswm 6 to by the State of Arizona. After you appointed
wurew 7 Mr. McGroder, Mr. Murphy and Mr. Diesel, three wwwew 1 Mr. Launders to represent Mr. Rock, Mr. Launders
wusen 8 friends of mine, were In this courtroom on the wrew 8 stood here on the record and said, I'm advising
wumew 9 prosecution side. And they were representing woeew 9 Mr. Rock not to testify because he is going to
«umw 10 Individuals affected by the sweat lodge in some wwww 10 perjure himself. That is on the record. That
wueen 11 capacity. And they had conversations with the wusen 11 statement was made in front of the State of
wuww 12 State of Anizona. wasen 12 Arizona.
oesaaen 13 And then to argue that they had no oarsem 13 And despite that, they presented his
wuawv 14 knowledge of pending civil litigation and argue to wwsem 14 testimony and their -- his case. And maybe it's
wuszew 18 this court one day, we don't know about the wwom 15 NoOt In this motion, but it was discussed during the
wusew 16 Jawsuits, and then the next day say, we do know wworew 16 ROCk testimony. It's out of Tucson. And
«usem 17 about the lawsuits, In the face of these civil wuow 17 presenting perjured testimony is grounds for a
wsww 18 attorneys who were representing the victims, which wawm 18  reversal,
«swv 19 under the Anzona Constitution, have the right to s 19 You cautioned the State of Arizona in
wsaew 20 Notice of proceedings. wwwm 20 that regard. And it went ignored. And the
oss o 21 And I would have to presume that notice wuzew 21 @argument, Judge, was that somehow his emotional
b 22 of the proceedings went through their counsel. waew 22 condition repressed his memory. And I brought up
oo 23 Then to sit here and argue to you that when Mr. Li wuazm 23 the fact that I've represented innumerable
wsaee 24 attempts to use the first lawsuit as impeachment wswew 24 Individuals in Yavapal County who are cited with
wsum 25 evidence, that the state doesn't have knowledge of wuzwm 25 the crime for providing the false name to a police
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wuww 1 Officer by the very county attorney's office who is waeen 1 decision. ‘
wswe 2 NOW arguing that that's not a false statement. sssom 2 Judge, the record -- it is what it 1s.
vemscom 3 When Ms. Polk argues that there is no w3 It speaks for itself. And my argument today
4 citation of authority supporting the fact that the wasew 4 doesn't change the record. My argument today -- I
‘ 5 government cannot present perjured testimony, it wem B can't read your mind. I know you have the
wuwsew 6 begs the question, do we live in a society that, in wcar 8 INtellect and the experience to evaluate the case
wsown 7 fact, encourages convictions based on perjured woew 7 lAW, as argued by Ms. Polk, and her misapplication
uwnoew 8 testimony? Is that the standard incorporated by a «cww 8 and misinterpretation of the case law.
wmsew 9 MiNister of justice? wazwn 9 And I know for a fact that you were here
wwen 10 When I listen to the State of Arizona «ezm 10 from day one throughout the course of this trial
wszem 11 parse Individual case law from the State of Arizona wewew 11 and heard everything that's on the record that I
wsz 12 @S it relates to prosecutorial misconduct, waew 12 heard.
wnww 13 providing examples to this court as to why this ovasm 13 And, Judge, I would -- I'd state that
wwswew 14 constitutes harmless error in this case -- Judge, weem 14 it's an awesome responsibility after four and a
«uwew 15 What the State of Arizona has done is taken almost ween 15 half months of taxpayers' money and the devotion
wswam 16 every published decision in the State of Arizona -- wasew 16 provided to this case to enter an order that says,
wue 17 and they've had to isolate those specific cases wesew 17 you know, based on my experience as a prosecutor,
wusew 18 summarnily and then argue to you that it did not woues 18 My experience as a defense lawyer, my experience as
wnsew 19 deny my client a fair trial. «soew 19 a@n experience criminal trial judge, that in this
wssn 20 But what's important to remember is all woor 20 case on this day James Ray did not recetve a fair
wnse 21 those cases that have been argued for last four ware 21 trial.
woum 22 hours, they're all incorporated into one jury trial enrsm 22 If that's the case, Judge -- again, we've
weosw 23 1N the James Ray case. Listen to Ms. Polk's wewnw 23 adequately briefed this. And I'd ask just a few
ware 24 argument. If it's vouching, I have a case. If wouww 24 moments to miss -- correct the application of the
woww 25 It's misstating the law, I have a case. For the waew 25 Hughes case by Ms. Seifter. If she can have five
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waww 1 frivolous argument I've got a case. If it's won 1 minutes before the end of the day.
worew 2 @dmitting or arguing evidence that's not been iz 2 But it's the cumulative effect of all
wozew 3 admitted, I have a case. If it's shifting the wsww 3 this impropriety that it may have had on the
worew 4 burden, I have a case. If it's commenting on my wawn 4 verdict in this case that you have to decide. What
«oxew 9 Client's nght to remain silent, I have a case. waww 5 we're asking you to do, Judge, is to decide that
PP -] What's important is every one of those wewm 6  Mr. Ray, given all this impropriety, deserves a new
woxew 1 CaSes IS INcorporated into this case. And the wowen 7 trial.
wow 8 iSSUE 1S, a@s briefed in our motion, is whether or o 8 And, Judge, I would ask that Ms. Seifter
woww 9 NOtIN Yavapal County, Arizona, in 2011 James wssew 9 address that one case law Issue.
wosm 10 Arthur Ray received a fair tnial. wosen 10 THE COURT: All nght.
wasew 11 The decision, Judge, I1s squarely yours. ssaasen 11 Ms. Seifter.
wosen 12 TL IS, wasom 12 MS. SEIFTER: Thank you, Your Honor. Thank
wossew 13 And I know and Ms. Polk knows and wos 13 you, Judge. This should be brief.
wneew 14 Mr. Hughes knows that you've sat in all three of wan 14 I want to make three clanfications
waoew 15 these chairs. You've been a felony prosecutor, and waen 15 regarding the applicable legal standard for the new
«aowew 16 you know the special responsibilities of the State www 16 trial motion as 1t applies to an argument regarding
aawen 17 Of Arizona when it comes to accusing someone of a wuzew 17 prosecutorial misconduct.
wawm 18 s€rious crime. warew 18 The first pertains to the harmless-error
ey 19 You sat 1n this chair, and you know the waz 19 doctrine. There has been some dispute about that
wazm 20  ethical obligations and the level of diligence wuam 20 this morning. It is set forth correctly in our
wazen 21 required to represent someone charged with a wwm 21 brief. And the parties agree that the
22 serious crime. And, of course, you've spent many wusen 22 harmless-error doctrine does apply to a Rule 24
w23 years as a criminal judge on the bench as the wasew 23 motion.
wasuen 24 gatekeeper of evidence and managing the trial as cvazen 24 The correct standard comes from State
wasew 25 set forth by the supreme court in the Poole wacm 25 versus Bible and is drawn from the United States
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waeen 1 Supreme Court decision in Chapman versus waowe 1 before you.ay. So it is not the case that a
waeew 2 Califormia. And it 1s the case that the state has waoen 2 State's error needs to be intentional for a new
wusnw 3 the burden of proving beyond a reasonable doubt wawn 3 trial to result.
4 that the error was harmiess. waren 4 And to provide a few other examples of
5 Now, to be sure, it I1s the defense that wawm 5 that, for one thing, there would be, then, no new
wasm 6 has to establish that error occurred. And that is wewew 6 trials based on Brady violations, which, by their
«usm 7 what the State versus Hughes case is talking about waww ¢ NAture, need not be intentional. And our papers
wsom 8  wWhen it makes passing reference to what a defendant |w..» 8 cite about half dozen cases in which a new trial
wsoen 9 Needs to demonstrate to succeed in a case regarding |.osw 9 was granted without any inquiry into whether the
weson 10 prosecutorial misconduct. We agree with that. oz 10 state's inappropriate conduct was intentional.
ossien 11 But it I1s not the case, as I believe saarsoen 11 So those, Your Honor, are legal
wson 12 Ms, Polk suggested a few minutes ago, that the wanew 12 clanfications regarding the standard that applies.
wswen 13 State versus Hughes case somehow overruled State waxew 13 And, again, we ask that the Court grant our motion.
wsoem 14 versus Bible when it comes to setting forth the wasen 14 THE COURT: Thank you Ms. Seifter.
wszew 15 standard for harmless error. waom 16 MS. POLK: Your Honor, may I correct something
w16 To the contrary, the exact opposite is waen 16 that I had said?
wszw 17 true. Hughes cites State versus Bible -- that's at waam 17 THE COURT: Okay.
wsww 18 page 80 of the Hughes decision -- as setting forth osaraeen 18 MS. POLK: T just had made some references to
wsxw 19 the binding harmiess error standard. wowm 19 transcripts. I didn't realize that partial trial
cassaen 20 The second clarification pertains to the wasew 20 transcripts have different pagination than the full
wsom 21 state's rellance on a case called "State versus wase 21 transcript. And apparently they do. When I was
wswen 22 Morns" for the proposition that the defendant wase 22 referring to transcript pages, 1t was to partial
wewv 23  bears the burden of showing harmlessness. wanen 23 trial transcripts. And we've attached all of those
wasaorn 24 The passage 1n Morris is discussing the waoew 24 to our response. But apparently that would be a
wssew 25 very different doctrine of fundamental error, waoen 25 different page number if the Court is looking at a
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wesew 1 which, of course, applies when a defendant fails to wawew 1 full transcript.
wssm 2 Object at tnal and an appellate court is reviewing aarin 2 Thank you.
wsoww 3 to determine whether an error was fundamental. And |{oeom 3 THE COURT: Thank you. This matter is under
«som 4 10 that situation the defendant does bear the wawen 4 advisement.
wasne 8 burden. That's not our situation here, of course. wewen D We're in recess.
ossaon O And third, Your Honor, I believe the 6 (The proceedings concluded.)
wewn 1 state suggested that a prosecutor's error cannot 7
wewm 8 result in mistrial or new trial unless the error 8
wemw 3 was intentional. And that is not the law In 9
wewn 10 Arizona. 10
ossszem 11 The fact that that 1s not the law is made 11
wewm 12 clear by a number of authorities, one of which the 12
wexew 13 state relied on heavily, which is the case of State 13
weew 14 versus Trani. That decision makes clear that there 14
wexen 18 1S IN Many cases a two-step inquiry involving two 15
wenen 16 distinct questions. 16
P I 4 The first question i1s -- now I'm quoting 17
wseew 18 from Trani -- whether the state's, quote, improper 18
weaw 19 conduct or actions necessitated a mistrial or a new 19
wewew 20 trial. And then a separate question is whether 20
weeen 21 that inappropniate conduct was intentional. And, 21
b 22 f so, the double jeopardy bar applies. 22
ot 23 That is not the issue before us, as we 23
wasen 24 know. It's In our papers. We do believe that even 24
woom 28 that standard 1s met, that that is not the issue 25
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